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RI'N 2070- AB20

Pol ychl ori nat ed Bi phenyls; Manufacturing (Inport) Exenptions

AGENCY: Environnental Protection Agency (EPA).

ACTION: Final rule.

SUMMARY: Wth certain exceptions, section 6(e)(3) of the Toxic
Substances Control Act (TSCA) bans the manufacture (including inport),
processing, and distribution in comrerce of polychlorinated biphenyls
(PCBs). One of these exceptions is TSCA section 6(e)(3)(B), which gives
EPA authority to grant petitions through rulemaking, to performthese
banned activities for a period of up to 12 nonths, provided EPA can
make certain
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findings. In January and April 2001, the United States Defense

Logi stics Agency (DLA), a conponent of the Departnent of Defense (DoD)
submitted two petitions to EPA to inport foreign-manufactured PCBs that
DoD currently owns in Japan and Wake Island for disposal in the United
States. EPA is anending its rules to grant both of DLA's petitions;
this action will allow DLA to engage in the inport of these PCBs for

di sposal

DATES: This rule shall beconme effective April 18, 2003, and shal
expire on April 17, 2004. This rule shall be promul gated for purposes
of judicial review at 1 p.m eastern standard time on January 31, 2003.



FOR FURTHER | NFORMATI ON CONTACT: For general information contact:

Bar bara Cunni ngham Acting Director, Environnmental Assistance Division
O fice of Pollution Prevention and Toxics (7408M, Environmental
Protecti on Agency, 1200 Pennsyl vania Ave., NW, Washi ngton, DC 20460-
0001; tel ephone nunber: (202) 554-1404; e-mmil|l address: TSCA-

Hot | i ne@pa. gov.

For technical information contact: Peter G min, Environmenta
Protection Specialist, National Program Chem cals Division (7404T),
O fice of Pollution Prevention and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW, Washington, DC 20460-0001
t el ephone nunber: (202) 566-0515; fax number: (202) 566-0473; e-mui
address: ginlin. peter @pa. gov.

SUPPLEMENTARY | NFORMATI ON

I. General Information

A. To Whom Does this Action Apply?

This action applies to the petitioner, the DLA. Potentially
af fected categories and entities include, but are not necessarily
limted to:

Public Adm nistration (NAICS Code 92), e.g., Petitioning Agency
(i.e., DLA).

This listing is not intended to be exhaustive, but rather provides
a guide for readers regarding entities likely to be affected by this
action. Other types of entities not listed in the table in this unit
could also be affected. The North American Industrial Classification
System (NAICS) codes have been provided to assist you and others in
determ ni ng whether or not this action applies to certain entities. To
determ ne whet her you or your business is affected by this action, you
shoul d carefully exanine the applicability provisions in 40 CFR part
761. |If you have any questions regarding the applicability of this
action to a particular entity, consult the technical person listed
under FOR FURTHER | NFORMATI ON CONTACT.

B. How Can | Get Copies of this Docunent or Other Related Information?

1. Docket. EPA has established an official public docket for this
action under docket identification (I1D) nunmber OPPT-2002-0013. The
of ficial public docket consists of the docunents specifically
referenced in this action, any public conments received, and other
information related to this action. Although a part of the officia
docket, the public docket does not include Confidential Business
Information (CBlI) or other information whose disclosure is restricted



by statute. The official public docket is the collection of materials
that is available for public viewing at the EPA Docket Center, Rm

B102- Readi ng Room EPA West, 1301 Constitution Ave., NW, Washi ngton
DC. The EPA Docket Center is open from8:30 a.m to 4:30 p.m, Monday

t hrough Friday, excluding |egal holidays. The EPA Docket Center Reading
Room t el ephone nunber is (202) 566-1744 and the tel ephone nunber for
the OPPT Docket, which is |located in the EPA Docket Center, is (202)
566- 0280.

2. Electronic access. You nay access this Federal Register docunent
el ectronically through the EPA Internet under the "~ Federal Register'
listings at http://ww. epa.gov/fedrgstr/. A frequently updated
el ectronic version of 40 CFR part 761 is avail able at
http://ww. access. gpo.gov/nara/cfr/cfrhtm 00/ Title 40/ 40cfr761 00. htm
, a
beta site currently under devel opment. To access information about
PCBs, go directly to the PCB Home Page for the Office of Pollution
Prevention and Toxics at http://ww. epa. gov/ pch.

An el ectronic version of the public docket is available through
EPA' s el ectronic public docket and comment system EPA Dockets. You may
use EPA Dockets at http://ww. epa. gov/ edocket/ to view public coments,
access the index listing of the contents of the official public docket,
and to access those docunents in the public docket that are avail able
el ectronically. Although not all docket materials nmay be avail abl e
el ectronically, you may still access any of the publicly avail able
docket materials through the docket facility identified in Unit I.B.1.
Once in the system select "““search,'' then key in the appropriate
docket | D nunber.

I'1. Background

A. What Action is the Agency Taki ng?

In this docunent, the Agency is granting two petitions subnitted by
DLA to inmport PCB waste for disposal. In the absence of an exenption
i mport of this waste would be banned by TSCA section 6(e)(3). One
petition, dated January 19, 2001, is for an exenption to inport
foreign-source PCBs that were used on DoD installations in Japan and
are currently stored on Wake Island, a United States territory in the
Paci fic Ocean west of Hawaii (Ref. 9). (Wile Wake Island is part of
the United States, it is outside the Custons Territory of the United
States, and TSCA defines "~ “manufacture'' to include ““inport into the
Custons Territory of the United States.'') In addition, 40 CFR
761.99(c) does not exclude this waste from EPA's regul atory
interpretation of “~“inport,'' because it was not present in the United
States on January 1, 1979. For nore information on these definitiona
i ssues, see the Federal Register docunents of Novenber 1, 2000 (Ref. 7)
and March 30, 2001 (Ref. 8). The other petition, dated April 16, 2001
is to inport foreign-generated PCBs owned by DoD that are currently in
use or storage in Japan (Ref. 10). (The term " foreign-generated PCBs'
is used to identify those PCBs that DoD acquired from foreign sources
and that are subject to the TSCA ban on inport.)

B. What is the Agency's Statutory Authority for Taking this Action?



Section 6(e) of TSCA, 15 U. S.C. 2605(e), generally prohibits the
manuf acture of PCBs after January 1, 1979, the processing and
distribution in comerce of PCBs after July 1, 1979, and nost uses of
PCBs after October 11, 1977. Section 6(e)(3)(A) of TSCA prohibits the
manuf acture, processing, and distribution in commerce of PCBs except
for the distribution in commerce of PCBs that were sold for purposes
other than resale before July 1, 1979. Section 6(e)(1) of TSCA al so
authorizes EPA to regul ate the disposal of PCBs consistent with the
provisions in TSCA section 6(e)(2) and (3). Section 6(e)(3)(B) of TSCA
provi des that any person may petition the Admi nistrator for an
exenption fromthe prohibition on the manufacture, processing, and
distribution in comerce of PCBs. The Admi nistrator may by rule grant
an exenption if the Adm nistrator finds that:

(i) an unreasonable risk of injury to health or the environnent
woul d not result, and (ii) good faith efforts have been nmade to
devel op a chemi cal substance which does not present an unreasonable
risk of injury to health or the environnent and which may be
substituted for such polychlorinated bi phenyl. (15
U. S. C. 2605(e)(3)(B)(i)-(ii)).

The Adm ni strator nay prescribe terns and conditions for an
exenption
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and may grant an exenption for a period of not nore than 1 year from
the date the petition is granted. In addition, TSCA section 6(e)(4)
requires that a rule under TSCA section 6(e)(3)(B) be pronulgated in
accordance with TSCA sections 6(c)(2), (3), and (4), which provides for
publication of a proposed rule and an opportunity for an inform
public hearing before a final rule can be issued.

C. What is the Agency's Regulatory Authority for Taking this Action?

EPA' s procedures for rul emaki ng under TSCA section 6 are found
under 40 CFR part 750. This part includes Subpart B--Interim Procedura
Rul es for Manufacturing Exenptions (40 CFR 750.10 through 750.21) that
describe the required content for manufacturing exenption petitions and
t he procedures EPA follows in rul emaking on these petitions.

I1l. Findings Necessary to Grant Petitions

A. Unreasonabl e Ri sk Fi ndi ng.

Bef ore granting an exenption petition, TSCA section 6(e)(3)(B)(i)



requires the Administrator to find that granting an exenpti on woul d not
result in an unreasonable risk of injury to health or the environnent
in the United States. To determ ne whether a risk is unreasonable, EPA
bal ances the probability that harmwi |l occur to health or the

envi ronnent agai nst the benefits to society fromgranting or denying
each petition (see generally, 15 U S.C 2605(c)(1)). Specifically, EPA
considers the follow ng factors:

1. Effects of PCBs on human health and the environnment. |In deciding
whet her to grant an exenption, EPA considers the magnitude of exposure
and the effects of PCBs on humans and the environnent. The foll ow ng
di scussion summari zes EPA' s assessment of these factors. A nore
conpl ete di scussion of these factors is provided in the preanble to the
proposed rul e: Polychlorinated Bi phenyls; Manufacturing, Processing,
and Distribution in Commerce Exenptions (Ref. 3), in the rul emaking
record for that proposed rule (OPTS Docket-66008F), 40 CFR 761.20, and
in EPA's 1996 PCB Cancer Assessnent (Ref. 32).

i. Health effects. EPA has determ ned that PCBs cause significant
human health effects including cancer, inmune system suppression, liver
damage, skin irritation, and endocrine disruption. PCBs exhibit
neurotoxicity as well as reproductive and devel opnental toxicity. PCBs
are readily absorbed through the skin and are absorbed at even faster
rates when inhal ed. Because PCBs are stored in animal fatty tissue,
humans are al so exposed to PCBs through ingestion of aninmal products
(Ref. 32).

ii. Environnental effects. Certain PCB congeners are anong the nost
stabl e chem cal s known, and deconpose very slowy once they are
rel eased in the environnment. PCBs are absorbed and stored in the fatty
ti ssue of higher organisns as they bioaccurmul ate up the food chain
t hrough invertebrates, fish, and manmals. Significantly, bioaccunul ated
PCBs appear to be even nore toxic than those found in the anbient
envi ronnment, since the nore toxic PCB congeners are nore persistent and
thus nore likely to be retained (Ref. 32). PCBs al so have reproductive
and other toxic effects in aquatic organisns, birds, and nmanmal s.

iii. Risks. Toxicity and exposure are the two basic conponents of
ri sk. EPA has concluded that any exposure of humans or the environnment
to PCBs may be significant, depending on such factors as the quantity
of PCBs involved in the exposure, the |ikelihood of exposure to humans
and the environment, and the effect of exposure. Mnimnm zing exposure to
PCBs should mninmze any eventual risk. EPA has previously detern ned
that some activities, including the disposal of PCBs in accordance with
40 CFR part 761, pose no unreasonable risks. Other activities, such as
| ong-term storage of PCB waste, are generally considered by EPA to pose
unr easonabl e ri sks.

2. Benefits and costs. The benefits to society of granting an
exenption vary, depending on the activity for which the exenption is
requested. The reasonably ascertai nabl e costs of denying an exenption
vary, depending on the individual petition. EPA takes benefits and
costs into considerati on when eval uati ng each exenption petition

B. Good Faith Efforts Finding

Section 6(e)(3)(B)(ii) of TSCA also requires the Adm nistrator to
find that "~ “good faith efforts have been made to devel op a chenica
subst ance whi ch does not present an unreasonable risk of injury to
health or the environnent and which may be substituted for [PCBs].’



EPA consi ders several factors in determ ning whether good faith efforts
have been nmade. For each petition, EPA considers the kind of exenption
the petitioner is requesting and whether the petitioner expended tinme
and effort to develop or search for a substitute. To satisfy this
finding in the context of an exenption to inport PCBs for disposal, EPA
| ooks at why such activity should occur in the United States, including
what steps the petitioner has taken to find an alternative to inporting
the PCBs for disposal. Wiile requiring a petitioner to denonstrate that
good faith efforts to develop a substitute for PCBs nakes sense when
dealing with traditional manufacturing and distribution exenption
petitions, the issue of the devel opment of substitute chem cals seens
to have little bearing on whether to grant a petition for exenption
that would allow the inport into the United States for disposal of
waste generated by the DoD overseas. EPA believes the nore rel evant
““good faith'' issue for such an exenption request is whether the

di sposal of the waste should occur outside the United States.

I'V. Sunmary of the Final Action

A. The Petitions

1. January 19, 2001, petition to inport PCBs |ocated on Wake
I sl and. On January 19, 2001, DLA submitted a petition for a 1l-year
exenption to inport certain PCBs and PCB itens into the Custons
Territory of the United States for disposal. The waste in question
consi sts of approxinmately 91 nmetric tons [a nmetric ton is 1,000
kil ograns, or 2,200 pounds] of material, of which 31 netric tons DLA
estimates to be liquids. Non-liquid material consists of electrica
transforners, switches, circuit breakers, and debris (rags, snal
parts, and packaging materials). The | aboratory anal yses conducted by
DLA indicate PCB concentrations of |less than 50 parts per million (ppm
for all materials that could be tested without disassenbly. DLA
i ndicates that while it believes any conponents that could not be
tested were excluded fromthis waste in question, there is a
possi bility that inaccessible internal conponents (e.g., small
capacitors) of certain transfornmers may contain PCB constituents at or
above 50 ppm

The material is currently stored in overpack containers at a U S.
Gover nnent - owned storage site on Wake Island. DLA proposes to ship the
materials in these containers to the Custons Territory of the United
States using U.S. flag carriers, and in accordance with applicable
l aws. Upon arrival in port, the containers would be transported by
Department of Transportation (DOT) pernmitted carriers to the
destination facility. On April 16,2001, DLA also anmended its petition
to include the possibility that the materials could be transported by
air on US mlitary aircraft.
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DLA proposes in its January 19, 2001, petition to ship the
materials to an EPA-approved PCB disposal facility. Wiile DLAinitially
identified Trans Cycle Industries, Inc. (TCl) in Pell City, Al abama as



the receiving facility, it amended its petition on Septenber 28, 2001
to include any EPA-approved PCB disposal facility as a potentia
receiving facility, indicating that it is premature to specify which
approved facility would be contracted to treat and di spose of the
waste. DLA would treat and di spose of all material in conpliance with
the U.S. PCB regulations at 40 CFR part 761. Generally, DLA indicates
its intention is to recycle all netal conponents that can be
decontaninated; if they are not decontam nated they would be buried in

a chenical waste landfill or incinerated. Used oils or |iquids would be
decont am nated by dechl orination or sent for energy recovery as fuel
Non-recycl able material will be disposed of as residual solid waste.

DLA al so notes that EPA-approved alternative disposal nmethods may al so
be used. (Note that while DLA is proposing to send this material to a
TSCA- approved facility for initial processing, this is not normally
required for materials containing | ess than 50 ppm PCBs that have not
been subject to dilution.)

A detailed summary of this petition can be found in Unit IV.A 1 of
the Septenmber 17, 2002, proposal to this rule (Ref. 38)

2. April 16, 2001, petition to inport PCBs |ocated in Japan. On
April 16, 2001, DLA subnitted a second petition; this petition sought a
1-year exenption to inport PCBs and PCB itens currently in tenporary
storage on U.S. mlitary installations in Japan. In revised figures
provided in June 2001, DLA estimates that as nuch as 4,293,621 pounds,
or approximately 1,952 netric tons of waste containing PCBs could be
generated in Japan through the year 2006 and beyond; however, nuch of
this material is currently still in use, and will not becone waste
requiring disposal for several years. Exactly how much waste can be
i mported under this exenption will depend on what is available for
shi pnent for disposal while the exenption is in effect, as the
exenption is limted to a 1-year maxi num The material in Japan
consists of liquids, electrical transforners, capacitors, swtches,
circuit breakers, other m scellaneous itens, and debris (rags, snmal
parts, and packaging materials). PCB concentrations of the waste
i ncl ude anmounts at all concentrations; however, nost of the waste is at
concentrations bel ow 50 ppm PCB. Details of particular amunts and
concentrations are provided in Appendix 1 (Refs. 10 and 11).

DLA proposes to package and transport, treat, and di spose of this
PCB waste in the sane manner as waste identified in the previous
petition. DLA states it would handle and di spose of all PCBs in
conformance with the PCB regul ations at 40 CFR part 761. DLA notes that
it has "~ considerabl e experience and expertise in awardi ng and
adm ni stering disposal contracts for PCB waste in the United States'

and that it will only ““use contracts with comercial firnms providing
such services in accordance with all applicable Federal procurenent
statutes and the Federal Acquisition Regulations (FAR).'' DLA states

that it has not yet identified the specific conpanies that would
receive the waste, but that only Federal and State-permtted facilities
woul d be used. Proposed treatnent would be in accordance with the

options allowed by 40 CFR part 761, including landfilling,

i nci neration, decontan nation and recovery of nmetal, decontam nation or
burni ng of used oil, and alternative disposal technol ogi es where

al | owed.

A detailed summary of this petition can be found in Unit IV.A 2 of
the Septenmber 17, 2002, proposal to this rule (Ref. 38)

B. Comments On the Proposed Rul e



On Septenber 17, 2002, EPA published a notice in the Federa
Regi ster proposing to grant both of DLA's petitions (Ref. 38). The
notice also solicited comments on the proposed action and offered an
opportunity for a public hearing if requested. Two conments were
recei ved on the proposed action; no person requested a public hearing.

Bot h comrents supported the Agency's proposed decision to grant the
petitions. One conmenter, Perry & Spann (Ref. 39), urged EPA to grant
the applicant's petition as ~°...the best manner to control and
elimnate PCBs and any potential toxic contamination.'' The other
comenter, Environmental Technol ogy Council (Ref. 40), noted " ...not
only is there no unreasonable risk ... the risks to public health and
the environnent will be decreased by inporting this waste for proper
di sposal .'' Additionally, this comenter questioned the need for
persons wi shing to inmport PCB waste for disposal to denonstrate " good
faith efforts'' under TSCA section 6(e)(3)(B)(ii). In light of the fact
that the Agency has determ ned that the DLA petitions neet this " good
faith'' test, no response to this coment is necessary at this tine.
However, the Agency does note that it does not agree with the coment,
and continues to believe it appropriate to exam ne whether there are
good reasons that disposal of PCB wastes should occur in the United
St ates when reviewi ng petitions for exenptions under TSCA section
6(e)(3) that would authorize inport of PCB wastes for disposal in this
country.

C. EPA's Final Decision on Petitions

1. January 19, 2001, petition; EPA grants this petition. EPA agrees
with DLA's reasoning in its petition that this waste, being primarily
and perhaps exclusively at concentrations bel ow 50 ppm PCBs, has little
i nherent potential to pose an unreasonable risk to health or the
envi ronnent. Even nore gernmane to this waste than the "~ Excluded PCB
Products'' processing, distribution, and use standards referred to by
DLA in the petition are the disposal regulations at 40 CFR part 761
subpart D, that do not require waste bel ow 50 ppm PCBs be di sposed of
in a TSCA or RCRA approved facility, provided the concentration was not
affected by dilution. EPA notes the prohibition on inport of PCBs at
concentrations |l ess than 50 ppm stens fromthe TSCA ban on
““manufacture'' of PCBs and is not based on any specific finding of EPA
that inporting PCBs at concentrations |ess than 50 ppm for disposa
presents any unreasonable risk. Prior to 1997, EPA allowed such inports
for disposal without restriction. (EPA authorized the inport for
di sposal of PCBs at concentrations of |less than 50 ppmin 1984
(Ref.37), at 40 CFR 761.20(b)(2), using the authority of TSCA section
6(e)(1). This inmport provision was recodified from Sec. 761.20(b) to
Sec. 761.93(a)(1)(i) as part of the March 18, 1996, PCB |nport for
Di sposal Rule (Ref. 5). On July 7, 1997, the U S. Court of Appeals for
the Ninth Circuit overturned the PCB Inport for Disposal Rule, on the
grounds that EPA could not rely, as it did, on TSCA section 6(e)(1l) to
authorize inports of PCBs for disposal. Sierra Club v. EPA, 118 F 3d
1324 (9\th\ Cir. 1997). EPA anmended Sec. 761.93 on June 29, 1998
(Ref.6) to reflect the Sierra Club decision, by changing it to state
that no person may inport PCBs or PCB itens for disposal w thout a TSCA
section 6(e)(3) exenption.)



EPA al so concurs with DLA's assessnent in its petition that
transportation of this waste poses no significant risk if conducted in
accordance with all applicable | aws and regul ati ons. Donestically, EPA
permits the processing and distribution in commerce of PCBs and PCB
items at concentrations |ess than 50 ppm for
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di sposal (Sec. 761.20(c)(4)) without additional restriction. Higher
concentration PCBs and PCB itens may be processed and distributed in
comrerce for disposal in conpliance with part 761 (which requires
mar ki ng, mani festing, registration, recordkeeping, etc.). In issuing
the PCB Inport for Disposal Rule, EPA investigated and sought comment
on the risks inherent in transportation of inported PCB waste, and
determi ned those risks to be insignificant (Ref. 5, p. 11097).

As this waste will be processed and, where required, disposed of at
EPA- approved PCB disposal facilities, EPA finds that the inport and
di sposal of this waste will not pose an unreasonable risk of injury to

health or the environnent. EPA approves all TSCA PCB di sposa

facilities on the basis of this standard, whether the unit be an

i ncinerator, chemical waste landfill, or alternative process, such as a
decont anmi nation or chem cal dechlorination operation. Simlarly, EPA
has previously determ ned that other disposal options for PCB waste at
concentrations bel ow 50 ppm such as burning used oil for energy
recovery in conpliance with 40 CFR 761.20(e), pose no unreasonable risk
to health or the environnent.

Mor eover, any risks inherent in transportation and di sposal nust be
wei ghed agai nst the risks of continued |ong-term storage. As DLA noted
inits petition, Wake Island is a part of the United States and under
TSCA it is entitled to the protection agai nst unreasonable risk of
injury to health or the environnment. CGenerally, EPA considers long-term
storage of PCB waste to pose an unacceptable risk due to threat of
| eaks and spills, and with certain limted exceptions, EPA linits
storage for disposal of PCB waste to l-year fromthe date the waste was
generated (40 CFR 761.65(a)). As discussed at length by EPA in recent
Federal Register docunents (Refs. 7 and 8), the long-term storage of
PCBs in U.S. territories and possessions outside the Custons Territory
of the United States, such as Wake Island, often poses additiona
ri sks; exanpl es of problens cited included risk of severe storns,
sensitive ecosystens, limted available |land, |ow elevation, and water
resources that are vulnerable to contami nation. For instance, while 40
CFR 761.65(b) (1)(v) stipulates that PCB waste storage sites should not
be | ocated bel ow t he 100-year flood water elevation, the highest
el evation on Wake Island is only 6 nmeters above sea |l evel. Therefore,
EPA concl udes that renoval of this PCB material from Wake Island in the
nost expeditious nmanner possible will reduce risk of injury to health
and the environment.

Ot her benefits to the United States will be realized through the
granting of this petition, as well. One of EPA's purposes in
promul gating 40 CFR 761.99(c) was to address the inequitable treatnent
of the territories outside the Custons Territory of the United States
that was i nadvertently created by the manufacturing ban of TSCA section
6(e)(3) (Refs. 7 and 8). EPA believes that granting this exenption wll
i kewi se all ow waste stored in the territories to be managed and
di sposed of in a manner simlar to waste generated in other States, and



it will prevent the Pacific Island territories of the United States
from bearing any undue burden for the disposal of such waste.
Furthernore, as this waste is the property of the U S. Governnent, and
it was generated by the U S. Governnment while conducting its affairs
abroad, EPA believes the U S. Governnent has an obligation to all ow
this waste to be safely di sposed of under its jurisdiction in the
United States. A grant of this petition will allow the United States
Governnment to solve one of its own toxic waste problens without relying
on other countries' disposal resources. Thus, EPA finds that DLA has
provi ded adequate justification for a finding that the activity
proposed in this petition would not pose an unreasonable risk of injury
to health or the environment.

EPA al so finds that DLA has made good faith efforts to find
alternatives to inmport into the Custons Territory of the United States.
EPA agrees with DLA's contention in its petition that Wake Island is an
unsui tabl e location for attenpts at on-site disposal, due to its
extrenely remote | ocation, small size, lack of facilities, and fragile
environnent. In addition, as DLA notes in its petition, decontam nation
procedures typical for this type of waste would not elimnate all PCBs
and the conconitant need for an exenption. EPA al so believes DLA has
made good faith efforts to find disposal alternatives in other
countries; indeed, the waste cane to Wake Island as a result of an
unsuccessful effort to dispose of it abroad. EPA is well aware of DLA's
growing difficulty in disposing of its forei gn-manufactured waste
abroad, a problemoutlined in DLA's report to Congress in 1999 (Ref.
33), and EPA has been aware of DLA's substantial efforts since Apri
2000 to identify options for disposal of this particular waste in a
responsi bl e manner, including disposal in another country. EPA accepts
DLA' s assessnment that with the notoriety that is now attached to this
particul ar waste shipnment and the difficulty of satisfying Base
Convention obligations, acceptance of this waste by another country for
di sposal is unlikely to ever occur. EPA further notes that disposal in
a facility in the United States, but outside the Customs Territory of
the United States, e.g., in another Pacific territory, is not an
alternative because no suitable facilities exist. Finally, EPA also
believes it relevant to the good faith issue that, as noted earlier
this waste was generated by the U S. Governnent while conducting its
affairs abroad, and thus the United States bears sone obligation to
provi de for the safe disposal of this waste in the United States if it
can not be easily disposed el sewhere.

For these reasons, EPA finds DLA has satisfied the exenption
criteria of TSCA section 6(e)(3)(B) and grants this petition

2. April 16, 2001, petition; EPA grants this petition. As with the
previ ous petition, EPA concurs with DLA's assessnent that
transportation of this waste will pose no unreasonable risk if
conducted in accordance with all applicable | aws and regul ations. As
noted in Unit IV.C.1., EPA pernits the donmestic processing and
di stribution in comerce of PCBs and PCB itens for disposal in
conpliance with part 761, and in issuance of the PCB Inport for
Di sposal Rul e EPA investigated and sought conment on the risks inherent
in transportation of inported PCB waste, and deternmined those risks to
be insignificant (Ref. 5, p. 11097). Also, as discussed in Unit IV.C. 1.
in regard to the Wake Island petition, EPA finds generally that the
di sposal of inported PCB waste at an EPA-approved PCB disposal facility
poses no unreasonable risks as these facilities have been approved on
t he basis of that standard.

EPA believes that granting this petition will benefit the United



States in several ways. As DLA notes in its petition, the continued

| ong-term storage of PCB waste on U S. nilitary facilities in Japan
poses risks of exposure to U.S. personnel and the environnment--risks
that can be mtigated through the action proposed in this petition

Al so, the reduction of risk to Japanese citizens nust be considered
advant ageous, especially in light of the heightened concerns over PCBs
in that country and the sensitivities surrounding the U S. mlitary's
presence in Japan. Currently, the U S. mlitary is in the awkward
position of explaining to its Japanese hosts that it can not renove its
toxic waste fromtheir country because United States | aw does not all ow
the waste to be sent to the United States. As with the Wke |sland
petition, granting this
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petition allows the United States to accept responsibility for solving
its own toxic waste problens. Thus, EPA finds that the activity
proposed in this petition would not pose an unreasonable risk of injury
to health or the environment.

EPA believes that DLA has denonstrated good faith efforts to find
alternatives to disposal of this PCB waste in the United States. EPA is
aware of the lack of adequate PCB di sposal capacity in Japan, to which
DoD' s large inventory of PCB waste is itself testinmony. While EPA is
aware that some recent efforts are underway to establish new di sposa
capacity in Japan (Refs. 34 and 35), EPA believes it will be sonme tine
before these new facilities are operational and the large inventories
of conmercial and governnent PCB waste that have accunul ated over the
years in Japan will be elimnated. Moreover, as DLA notes inits
petition, even assum ng adequate di sposal capacity becones available in
Japan in the near future, there are significant political obstacles
that are likely to prevent the U S. mlitary disposing of its PCB waste
in Japan, either off-site at a commercial facility or on-site at a U.S.
base.

EPA is generally aware of the increasing difficulties DoD has in
di sposing of its foreign-generated PCB waste abroad, as described in
its report to Congress, and as evidenced by the difficulties with the
waste now stored on Wake |Island. EPA al so acknow edges the peculiar
circunst ances of DoD s PCBs, which, while present in one country, are
owned by another's governnent, leading to significant difficulty in
provi di ng Basel notification to third countries. G ven these
difficulties, EPA concurs with DLA's conclusion that disposal in a
third country is not a viable option for this waste. And, as stated
earlier, EPA also believes it is relevant to the good faith issue that
since this waste was generated by the U. S. Governnment while conducting
its affairs abroad, the United States bears sone obligation to provide
for the safe disposal of this waste in the United States if it can not
be easily disposed of el sewhere.

For these reasons EPA finds DLA has satisfied the exenption
criteria of TSCA section 6(e)(3)(B) and grants this petition
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VI. Statutory and Executive Order Revi ews

A. Regul atory Pl anning and Revi ew

Under Executive Order 12866, entitled Regulatory Planning and
Revi ew (58 FR 51735, October 4, 1993), it has been determined that this
action is not a ““significant regulatory action'' subject to review by
the O fice of Managenent and Budget (OVB), because this action is not
likely to result in a rule that neets any of the criteria for a
““significant regulatory action'' provided in section 3(f) of the
Executive order.

B. Paperwork Reduction Act

Pursuant to the Paperwork Reduction Act (PRA), 44 U S.C. 3501 et
seq., an agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless it displays
a currently valid OMB control nunber. The OMB control nunbers for EPA's
regulations intitle 40 of the CFR, after appearing in the Federa
Regi ster, listed in 40 CFR part 9, and included on the rel ated
collection instrunment or form if applicable.

This rul e does not inpose any new infornmation collection burden
DLA is subject to the existing EPA regul ations regardi ng the storage
and di sposal of PCBs in 40 CFR part 761. OVB has previously approved
the information collection requirenents contained in 40 CFR part 761
under the PRA, and has assigned OVMB Control No. 2070-0112 (EPA I CR No.
1446. 07) .

The annual public burden approved under OVMB Control No. 2070-0112,
is estimated to average 0.57 hours per response. As defined by the PRA
and 5 CFR 1230.3(b), "“burden'' neans the total tine, effort, or
financi al resources expended by persons to generate, maintain, retain
or disclose or provide information to or for a Federal agency. For this
collection it includes the tinme needed to review instructions; devel op
acquire, install, and utilize technol ogy and systens for the purposes
of collecting, validating, and verifying information, processing and
mai ntai ni ng i nformation, and di scl osing and provi ding i nformation;
adj ust the existing ways to conply with any previously applicable
i nstructions and requirenments; train personnel to be able to respond to
a collection of information; search data sources; conplete and revi ew
the collection of information; and transmt or otherw se disclose the
i nformati on.

Copies of this |ICR docunent may be obtained from Susan Auby, by
mail at the Office of Environmental Information, Collection Strategies
Di vi sion (2822T), Environnmental Protection Agency, 1200 Pennsyl vani a
Ave., NW, Washington, DC 20460-0001, by e-nmil at auby.susan@pa. gov,
or by calling (202) 566-1972. Copies may al so be downl oaded fromthe
Internet at http://ww.epa.gov/icr. Include the EPA | CR nunber and/or
OVB control number in any correspondence.




C. Regulatory Flexibility Act

Pursuant to section 605(b) of the Regulatory Flexibility Act (RFA)
(5 U S.C 601 et seq.), the Agency hereby certifies that this rule does
not have a significant econom c inpact on a substantial nunber of snall
entities, because this rule will not inpose any requirenents on snall
entities. Under section 601 of RFA, ~“small entity'' is defined as:

1. A small business that nmeets the Small Business Adninistration
Size standards codified at 13 CFR 121. 201

2. A small governnental jurisdiction that is a governnment of a
city, county, town, school district, or special district with a
popul ati on of |ess than 50, 000.

3. Asmall organization that is any not-for-profit enterprise which
i s independently owned and operated and is not domnant in its field.
In this rule, EPA is granting two petitions by DLA to inmport PCBs for
di sposal. Only DLA, which is not a small entity, will be regul ated by
this rule.

D. Unfunded Mandates Reform Act

Pursuant to Title Il of the Unfunded Mandates Reform Act of 1995,
(UVRA), Public Law 104-4, EPA has determ ned that this action does not
contain a Federal mandate that may result in expenditures of $100
mllion or nore for State, local, and tribal governnents, in the
aggregate, or the private sector in any 1 year. Nor does this rule
contain regul atory requirements that mght significantly or uniquely
affect small governnments. EPA is granting two petitions by DLA to
i mport PCBs for disposal. DLAis required to conply with the existing
regul ati ons on PCB di sposal at 40 CFR part 761. The only mandate
i mposed by this rule is inposed on DLA. In addition, EPA has determ ned
that this rule does not significantly or uniquely affect snal
governnments. The DLA petitions state that the PCBs will be di sposed of
in facilities approved to handle PCBs. No new facilities, which could
affect small government resources if a permt is required, are
contenpl ated. EPA believes that the disposal of PCBs in previously
approved di sposal facilities in the amunts specified in this rule
woul d have little, if any, inpact on small governnments. Thus, this rule
is not subject to the requirements of UVRA sections 202, 203, 204, and
205.

E. Federalism

Executive Order 13132, entitled Federalism (64 FR 43255, August 10,
1999), requires EPA to devel op an accountabl e process to ensure
““nmeaningful and tinmely input by State and local officials in the
devel opnent of regulatory policies that have federalisminplications.'
"“Policies that have federalisminplications'' are defined in the
Executive order to include regul ations that have " substantial direct
effects on the States, on the relationship between the nationa
government and the States, or on the distribution of
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power and responsibilities anong the various |evels of governnent.'

This rul e does not have federalisminplications. It will not have
substantial direct effects on the States, on the relationship between
the national governnment and the States, or on the distribution of power
and responsibilities anong the various |evels of governnment, as
specified in Executive Order 13132. EPA is granting two petitions from
DLA to inmport PCBs and di spose of themin accordance with existing
regul ations. There will be no direct effects on the States, nor will
there be any inpact on the rel ationshi ps between the various |evels of
government with respect to PCB di sposal issues. Thus, Executive O der
13132 does not apply to this rule.

F. Consultation and Coordination with Indian Tribal Governments

Executive Order 13175, entitled Consultation and Coordination with
I ndian Tribal Governments (59 FR 22951, Novenber 9, 2000), requires EPA
to devel op an accountable process to ensure "~ neaningful and tinely
input by tribal officials in the devel opnent of regulatory policies
that have tribal inplications.'' This rule does not have triba
i mplications, as specified in Executive Order 13175. EPA is granting
two petitions fromDLA to inport PCBs and dispose of themin facilities
approved to handle PCBs in accordance with existing regul ations. EPA
does not believe that this activity will have any inpacts on the
comunities of Indian tribal governnments. Thus, Executive Order 13175
does not apply to this rule.

G Children's Health

This rule is not subject to Executive Order 13045, entitled
Protection of Children from Environnmental Health Ri sks and Safety Ri sks
(62 FR 19885, April 23, 1997), because it is not economically
signi ficant as defined by Executive Order 12866, and because the Agency
does not have reason to believe the environnmental health or safety
ri sks addressed by this action present a disproportionate risk to
children. EPA is granting two petitions fromDLA to inport PCBs and
di spose of themin facilities approved to handl e PCBs in accordance
with existing regul ations. EPA believes that the inport and di sposal of
t he ampbunt of PCBs specified in the exenption petitions will present
little, if any, additional risk to persons living in the vicinity of
the approved disposal facilities or in the communities through which
the PCBs may be transported.

H. Energy Effects

This rule is not subject to Executive Order 13211, entitled Actions
Concerning Regul ati ons That Significantly Affect Energy Supply,
Di stribution, or Use (66 FR 28355, May 22, 2001), because it is not a
significant regul atory action under Executive Order 12866.



I. The National Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and Advancenent
Act of 1995 (NTTAA), Public Law 104-113, section 12(d) (15 U S.C 272
note) directs EPA to use voluntary consensus standards in its
regul atory activities unless to do so would be inconsistent with
applicable | aw or otherw se inpractical. Voluntary consensus standards
are technical standards (e.g., materials specifications, test nethods,
sanpl i ng procedures, and business practices) that are devel oped or
adopt ed by voluntary consensus standards bodi es. The NTTAA directs EPA
to provide Congress, through OVB, explanations when the Agency deci des
not to use avail able and applicabl e voluntary consensus standards. This
rul e does not involve technical standards. Therefore, EPA is not
considering the use of any voluntary consensus standards.

J. Environnental Justice

This action does not involve special considerations of
environnental justice related issues as required by Executive Order
12898, entitled Federal Actions to Address Environmental Justice in
M nority Popul ati ons and Low I nconme Popul ations (59 FR 7629, February
16, 1994).

K. Constitutionally Protected Property Rights

EPA has conplied with Executive Order 12630, entitled Governnental
Actions and Interference with Constitutionally Protected Property
Ri ghts (53 FR 8859, March 15, 1988), by exam ning the takings
inmplications of this rule in accordance with the Attorney General's
Suppl erent al Gui del i nes for the Evaluation of Ri sk and Avoi dance of
Unanti ci pated Taki ngs issued under the Executive order

L. Civil Justice Reform

In issuing this rule, EPA has taken the necessary steps to
elimnate drafting errors and anmbiguity, mnimze potential litigation
and provide a clear |legal standard for affected conduct, as required by
section 3 of Executive Order 12988, entitled Civil Justice Reform (61
FR 4729, February 7, 1996).

VI 1. Congressional Review Act

The Congressional Review Act, 5 U.S.C. 801 et seq., as added by the
Smal | Busi ness Regul atory Enforcenment Act of 1996, generally provides
that before a final rule may take effect, the Agency pronulgating it
must submit a final rule report, which includes a copy of the fina



rule, to each House of the Congress and to the Conptroller General of
the United States. EPA will subnmit a report containing this final rule
and other required information to the U S. Senate, the U S. House of
Representatives, and the Conptroller General of the United States prior
to publication of the final rule in the Federal Register. This fina
rule is not a "~“major rule'' as defined by 5 U S.C. 804(2).

Lists of Subjects in 40 CFR Part 761

Envi ronnental protection, Hazardous substances, Labeling,
Pol ychl ori nat ed bi phenyls (PCBs), Reporting and recordkeeping
requi renents.

Dat ed: January 23, 2003.
St ephen L. Johnson
Assi stant Adm nistrator for Prevention, Pesticides and Toxic
Subst ances.

Therefore, 40 CFR chapter | is amended as foll ows:

PART 761- - [ AVMENDED]

1. The authority citation for part 761 continues to read as
fol |l ows:

Aut hority: 15 U.S.C. 2605, 2607, 2611, 2614, and 2616.

2. Section 761.80 is anended by addi ng a new paragraph (j) to read
as follows:

Sec. 761.80 Manufacturing, processing and distribution in comrerce
exenptions.

* *x * * %

(j) The Administrator grants the follow ng petitions to inport PCBs
and PCB itens for disposal pursuant to this part:

(1) United States Defense Logistics Agency's January 19, 2001
petition for an exenption for 1 year to inport PCBs and PCB |tens
stored on Wake Island and identified in its petition for disposal. This
exenption shall expire on April 17, 2004.

(2) United States Defense Logistics Agency's April 16, 2001



petition for an exenption for 1 year to inport PCBs and PCB |tens
stored or in use in Japan and identified in its petition, as
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anended, for disposal. This exenption shall expire on April 17, 2004.

* k kx k* %
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