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HEADQUARTERS
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MEMORANDUM FOR DECR-CGB

SUBIFCT: Request for Deviations to Certain FAR Clauses for the PFilot Strategic Supplier
Alliance Camalog Contract with Honcywull, Tno.

As requested by DSCR meinorzandum of March 29, 2000, [ hereby approve individual deviations
to the following FAR clauses for oie pilot strategic supplier allfunce catalog contract with Homeyweil,
Inc. Contract SPQ410-00-D-0007.

52.215-2  Audit and Records - Negotiation

52.215-13 Pension Adjustment and Asset Reversions
@2.2 13-18 Revision or Adjustment of Plans

52.215-19 Notification of Ownership Changes

52.215-21 Requirements for Cost or Pricing Data
52.227-1 Authorization and Consent

52.227-2 Notice and Assistance Regarding Patent and Copynight Infringement
52.243-1 {’hanges Fixed Price
52.246-23 Limitation of [iahility
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HENRY T. GLISSON
Lieutenant General, USA
Director

Fegaral Recycling Program ﬁ?’nn‘tﬂ on Pecycled Papsr


Webmaster Instructions
52.215-18 Reversion or Adjustment of Plans for Postretirement Benefits (PRB) Other Than Pensions.


DEFENSE LOGISTICS AGENCY
DEFENSE SUPPLY CENTER RICHMOND
WO JEFRERDON DAVES HIAHWAY
RICHMOND, VIRGIMA 22907510

rerente DSCR-CGBR BAR 29 2m

REFER TO

MEMORANDUM FOR EXECUTIVE DIRECTOR, FROCUREMENT MANAGEMENT,
DEFENSE LOGISTICS SUPPORT COMMAND
(ATTN: DLSC-PPP)

SUBJECT: FAR/DFARS Deviation Request

The Dernse Supply Center Richmond (DSCK) 15 requesting an individeal devistion from
certain Federal Acquisition Reguiation (FAR} clavsss in connection with a proposed contract
with Honeywell,

f
L FRUBLEM

The Detense Supply Center Richmond (DSCR) and Honeywell are nagotiating a long-
termn contract for sole-source items manufactired by Hansywell. Honeywell has objected to the
inclusion of certain FAR, clauses in the proposed “catalog® contract betwean DSCR and ._
Homneywell

II. RECOMMENDATION

mmmﬁwm.mwmﬂcfmhﬁqﬁgssmm
Command, pursuant 10 his individual FAR deviation anthority, approve an individusl FAR
deviation request for the FAR clauses discussed in Section T of this memorandim.

'L DISCITSSION
Background:

In order to improve customer support and responsiveness, the Defensc Logistics Agency
(DLA) has Initiated efforts to enter into 3 pilor swategic supplier alliance with Honeywell. The
Pliot scrategic SUPPLST Alliance Program was developed through a jomt DOLYAthedSignal (now
Honeywell) Rapid Improvemnent Team(RIT). This pilot initiative involves identifying demand
pattemns for sole-sowoe National Stwook Nembered (NSIV) items sod putting those NSNs in
supplier support contracting models that will pertnit Honeywell to more efficiently mapage
productica schedules, with resulting cost efficiencies and improved delivery times for DoD.

MMM&MMMM
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A goal of this pllot program is to fully utilize Honeywell's commercial product support.
Honeywel!’s commareial suppont invnlves forecasting item demand. overseeing jtam prodnstion,
stocking items for immediate delivery, and providing direct delivery to customers. Under the
pilot strategic supplier allience and the proposed catalog contract, Honeywell will provide tis
support for both commercial items and military unique items. A majority of the items identiffed
as possible candidates for the proposed cetalog contract ere commercial iterna that meet the
definition of a commercial item at FAR 2.101. However, some ftems proposed for this effoct are
military unigue items. DSCR would Fike to take adventage of Honeywell’s commercinl delivery
supply support for any military vnique itams that may be included in the 886 NSNs which are
potsntial candidates for the catalog contract. However, Honeywell refuses to provide this
support for military vnique itema if the resulting contract is subject to diffevent terms and
conditions than the commercial items under the catalog contrart, DSCR. therefore, is seeking a
deviation from certain clauses in the FAR, that impose nnique requirernenis on the procurement
of non-commercial ftema.

Deviagtion Reguest: ,

Pursnant to FAR Subpart 1.4, a FAR deviation is required whenever an ageacy omits a
solicitation provision or contract clanse when the FAR. prescription requires its usc or whena
contract clawse with modified or alternate language is used that is not mithorized by the FAR. An

-Andividual FﬁRd;vmﬂmmaybﬂmmﬂmmEMMEmmbth: execulive

order, or regulation. FAR, 1,402. Therefore, in order to make the proposed contract terms and
conditions for commercial iterns and military inique items as uniform as possible, DSCR is
requesting, where not prectuded by statte or regulation, a FAR deviaiion to omit select FAR
clauscs when the prescription requires 1s¢ of the clauss,

After negotations with Honeywell, DSCR Is requesting an individual FAR devistion
from the foliowing clauses:

52.215-2 Audit and Records « Negotiation
52,215-15 Pension Adjusument and Asset Reversions
52.,215-18 Revision or Adjustment of Plans
54.215-1¥ Noutication of Urwncrship CRAngcs
52.243-1 Changes Fixad Price

32.240-23 Limiradon of Liabifiry

52.227-1 Authorization and Consent

52.227-2 Notice and Assistance Reparding Patvot and Copyright Infringement

Analysls;

Pursuant b FAR Subpart 1.4, unlcss pre<tinded by law, exsoutive ander, or regulation,
deviations from the FAR may be granted when necessary to mest the speciflc needs and
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requirements of the apency. Devistion for purposes of the FAR inchxies tha “omission of sny
solicitation provision or contract clause when its presexription requires its nse,” This deviation
request has hasn reviewed by local counsel. In the stiached memorndim (TAR A), coomesl haw
provided an analysis for each clanse that is subject to this deviation request In accordance with
DLAD Subpert 1.4, local counsel has reviewed and concurs with this deviation request.

52.218-2, Andit and B 1s - Negotiati
FAR Clanse 52.215-2 is prescribed by FAR 15.209(h). The prescription at 152690031 Xiii)
providas that this clans= does not apply to the acquisition of commereial items axempted under
15.403-1, Prohibition on Obtaining Cost or Pricing Data. The statutory orlgin for this ¢lase is
10 U.5.C. 2313(c) which provides that each contract awardzd using procechres other than sealed
bid procedures shal] provide that the Compiroller General is muthorized to examine any records
that directly pertain ta and involve transactions relating to the contract. This statutory
requiremnent is also implemented at 52.212-5(d} for commercial iterns contracts. DSCR is
reruesting a FAR deviation to allow for the use of FAR 52,212-5(d) In Heu of FAR 52.215-2.
Course] bas advised that use of the FAR 52.212-5 ¢lause is not inconsistent with the statutory
requirement that the Comptroller Qeneral have access to records, Thm’efnrc,DSCquuestu
deviation to use the 52.212-5(d) clause in lieu of the FAR 52.215-2 clause,

. 32.215-15 Pengi i }
FAR clause 52.215-15 is prescribed by 15.408(g) which requires uss of this clanse if it is
antieipated that cost or pricing data will be required or for which any preaward or postaward cost

determinations will be subject 10 Part 31. This clause does not have a direct statutory origin,
rather it is related 1o the Cost Accounting Standands, See 63 FR 58595, Pay-As-You Go Pmsinn

Costs, October 30, 1998, As uncertified cost data was reviewed try DCAA for this proposed
contract, there is an argument that a preawand cost deterrhination was made that was subject to
Part 31. Therefore, the FAR prescription would apply, Provided the CAS waiver s approved,
DSCR requests a deviation to omit this clause from the proposed contract,

32.213-18 Revision or Adjustment of Plans

FAR Clause 52.215-18 is prescribed by 15.408() which requires use of this clanse of it is
anticipated that cost or pricing duta will be required or for whick any preaward or postaward cost
determinations will be subject to Part 31. This clanse does not have a direct statutory origin,
tather it is rclated o the Cost Accounting Standards (CAS). 5e¢ 56 FR 29124, Federal
Acquisition Regulations - Miscallaneous Amendments, June 23, 1991, As uncertified cost data
was reviewed by DCAA for this proposed contract, there is an arguinent that a preaward cost
determination was made that was subject to Part 31. Therefore, the FAR prescription would
apply. Provided the CAS waiver is approved, DSCR requasis a deviarion to omit this clause
from the proposed contract,

2 ification of
FAR Clause 52,215-19 is prescribed by 15.408(k) which roquires usc of this clause of it is
aniticipated that cost or pricing data wilt be required or for wkich any preaward or postaward cost
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determinations witl be subject to Subpart 31.2. This clause does not heve n statatory origin,
rather it is regulatory in nature, See 55 FR 16056, Iraproving Govemment Regulations,
Semiannual Agenda of Regulations, Apetl 23, 1990, Ax uncortified cost dewm was revicwed by
DCAA for this propesed contract, there is an argument that 2 preaward cost determination was
made that was subject to Part 3. Therefore, the FAR prescription would apply, Provided the
CAS waiver is approved, DSCR requests a deviation to omit this clanse from the proposed
contract.

32.243-1 Changes Fixexd Price

52.243-1 i5 presceibed by 43.205(a)(1) which requires use of the clause when & fixcd-price
cortract for supplies is contemplated. This clause permits the Govemment to make unilaters]
chenges: 1) in drawings when supplies are specially manufacturcd far the Government, 2) in the
method of shipment of packaging, or 3) place of dalivery. The cluse also provides notice to the
mmfﬁ&%mmmﬁﬁmﬁm.ﬂnmmﬁng
officer shall meke an equitable adjustment. There is also a comniercial chanpes clanse st 52.212.
4(c)- That clayse differs in that changes in terms and conditions may be mads only by writtan
agreemet of the parties. Cotmsel has not identified eny statatory or regulatory requirement that
would precluda a FAR deviation to nse the §2 2124 clacse in fisy af the 523431 clanse. The
contract will also contain a clause that will permit unilateral changes in packaging and delivery
during contingency operations and time of war, Thetefore, DSCR, requests 2 deviation to use the
32.212-4 clause in Tien of the 52.243-1 clause, except during contingency opcrations and ims of
war &s noted above.

tati jabilt
32.246-23 i5 prescribed by 46.805 which requires use of this clause for non-high value items that
are ot based on catalog or market prices (in accordance with 46.804, the Limitation of Lability
clause is geneeally not used when items arc piced by catalog or market peices). This clause
implements the Government policy of panerally scli-inmwing by relieving contracts of Liability :
for loss or demage: to propezty of the Government that oceurs after acceptance and results from
defects ip the supplies under contract However, the Gosgrmment does pot relieve the compractar
of liability for loss or damage to the comtract end item itself. This clause is ximilar t the 52.212-
4(p) clause that applies to commetcial items. Therefore, DSCR requests a FAR deviation to use
the 52 212-4(p) limitation of liability clause in Yiew of the 52.246-23 clauss.

52.227-1. Authoriza T
52.227-1 is prescribed by 27.201-2(a) which requires the inclnsion of the clanss in contracts
except when using other than simplified acquisition procadures or bath complete performance
and delivery arc outside of the United States, 28 11.5.C. 1498(a) provides that “whenever an
invmtiunﬂucﬂbedinmdmmdbyapamofmeﬂnitedsmismadﬁnmfacnudhyw
tor the United States without license of the owner thereof or lawful rfight to usc or manufacture
e sarne, the owner’s remedy shall be by action against the United Statss ...", The statute does
not require the use of this clause, therefors, the elatse may be subject to a FAR deviation request.
Thetefore, DSCR requests a FAR deviation to omit this clausa from the proposed contract.
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52.22?—219 pmmbedhyi?im-z v.fhmhremﬂrcsﬂmmh:sim of the clausa in contracts ahove
the simplified acquisition threshold except when both complete performance and delivery are
outside of the United States, The ¢lause provides notice of patcot infrinperment claims and is
related to the 52.227-1 clause. Counsel has not identificd a statutery requirement that tequires
the inelugion of this clanse. Therefore, DSCR requests a FAR deviation to omit this claase from
the proposed contract.

CONCLUSION

We request approval of this deviation request by April 3, 2000. Shoukd you have any qocstions
regarding this issue, pleasc contact John Kazlo at (304) 279-3403.

Aethdet |

LAWRENCE E. VADALA
Captain, SC, USN
o Exccutive Direetor for Frocuroment

Attachment
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DEFENSE LOYASTICS ALRMOY

DEFENRE SUPPLY CENTER MICHALOND
AR JEFFERLON DAVES HIGHWAY
: MCHMOND, VIRGMIA 29297-5T00
acrents  DSCR-G : February 28, 2000
MEMORANDUM FOR DSCR-CGR
ATTN: Jobn Kazlo

SURJECT: FAR/DFARS Naviation Request

Pursuant to your request, [ have reviewed the below FAR/DFARS clates to determine
whether they are potential candidates for an individual FAR/DFARS deviation request. My
analyeig and conclusion with respect to each FAR/DTARS clause is contamed in Section TIT of
this memorandum. Additionally, I would recommend that certain clauses diseresed in Seetion
IV of this memotandum be added to the proposed contract or be incloded 43 part of the
FAR/DFARS deviation requast,

L Backgmund

Pursuant to FAR Subpart 1.4 and DFARS Subpart 1.4, a FARTFARS deviation is
required whenever an agency ornits a solicitation provision or contract clause when the FAR or |
NFARS preseriphinn requires fie use or when a sontrant slanes with madified or alternate .
language is osed that is not authorized by the FAR or DFARS. A devistion from the FAR or
DFARS may be granted unless the deviation i3 precluded by law, executive order, or regulation.
FAR 1.402,

Honaywe!l haa ahjected to the inelusion of certain FARTIFARS clansas in » prapoasd

“catelog” contract between DSCR and Honeywell, The proposed catalog conwact implements
the pilot Strateple Suppiier Alliance Program which was developed through a joint
DoD/AlliedSignal (now Honeywell) Rapid Improvemnent Tearn, The gosl of this pilot program
is to integrate commercial and militery products and processes in an agency-wide corporate
enmract with Honeywell to achieve advantageons pricing, decreased raepnnss times, mare
accurate forecasting, and-decreased administrative costs. This pilot program is Jirnited to sole-
sovrce itams menufactured by Honeywell. A majority of the jtemns identified as possible
candidates for the proposcd catalog contract are commerrial jtems that meet the definition of a
commercial itere at FAR 2,101, However, stine items proposed for this effort ate military -
wmique items. Honeywell ks refheed to participate in this pilot program if the items identified as
candidates for this contract are subject to different contract terms znd conditions. Therefors, in
order to make the proposed contract terms and conditions for commervial itens and militery
unique items as uniform as possible, DSCR is seeking, wher not prectuded by statute or

mmmﬁmmmm
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regulation, FAR and DFARS devistions to omit select FAR and/or DFARS clanses whea the

prescription requires use of the clause.
II. Deviation Request

Honeywell has requested a FAR/DFARS deviation from the following ¢laases:

. £2.215-2, Audit and Records - Megotiation
52 21510 Price Reduction for Defactive Cnst or Pricing Data
52 215-12 Subcontractor Cost or Pricing Data
$2.215- 14 Integrity of Unit Prices
52.215-15 Pension Adjustment and Asset Reversions
52.215-18 Revision or Adiustment of Plana
52.215-19 Notification of Ownership Changes
52.215-21 Requirements for Cost or Pricing Data
52.215-16 Facilities Capital Cost of Money
252,215-7000 Pricing Adjustments
252.215-7002 Coat Estimating Sygiem Requiremento
52.230-2 Cost Accounting Standards
52.230-3 Disclosure and Consistency
52.230-6 Adminigtration of Cost Accounting Standards
252.251-7000 Supplemental Cost Principles
52,243-1 Chenges Fixad Price
2353 243-7001 Pricing of Contract Modifications
252.243-7002 Requests for Equitable Adjustments
£2.244-2 Subcontracts
52.244-5 Competition in Sutcontracting
22 ma4 8 Oubesnbacts in Commercial Tterms
52.245-2 Government Property
252.243-7001 Reporis of Govemnment Property
52.246-23 Limitetion of Liability
£2.246-9G0] {DSCAP) Warranty of Supplies
52 7326-1 Utilization of Indian Organizations
52.327-1 Authorization and Congent
52,227-2 Notice and Assistance Ragarding Patent and Copyright Infrrepement
52.227-9 R=find of Royalties

52.3729.5 Federal State, and Local Taxes
5290 5 Taxes-Contracts Parformad in the T75. Praswescions or Puerto Rico

52.229-5000 (DLAD) Kentucky Sales Tax
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TI. Analysis

FAR Clausc 52.215-2 is prescribed by FAR. 15.209(b). The preseription at 15.209(b)(1){iii)
provides that this elause does not apply to the acquisition of commereial items sxempted cnder
15.403-1, Prohibition or Obtaining Cost or Pricing Data. The statatory origin for this ¢lanse is
10 {1.5.C. 2313(c) which provides that each contract awarded uciog procedures other than sealed
bid grocedures chall provide that the Comptroller General is authorized to examine any records
that directly pertain to and involve tranmctions relating to the contraet. Thig gtatutery
requirement is also implemented at 52.212-5(d) for commercial items contracts. A FAR
deviation to allow for the uss of FAR 52.212-5(d) in licu of FAR 52.215-2 is pot inconsistant
with the statuiory requirement that the Comptroller Gencral have access to records, Therefore, 1
coneur with omission of the 52.215.2 clause and uring in ite ploce FAR clauce 52.213-5(d).

52.215-10 Price Reduction for Defective Cnstor Pricine Data -

FAR Clause 52.215-10 is prescribed by 13.408(h) which requires the use of this clause in
solicitations and contracts when it I8 contemplated that cost or pricing data will be required from
tha contrastor or any rubcontmetor, Thir FAR clause implements 10 U.S.C, 2208a{a), 10 r
U.8.C. 2306ale) requlres a price reduction ¢lause when the afferor is required to certify that the
cost or pricing date submitted are accurate, complete and current. However, the ¢lause will aot
apply if a waiver of certificd cost or pricing deta is approved under the authority of 10 US.C.
2306a()(1)(CY waiver autherity is implemented in the FAR at 15.403-1(c)(4)). If Honeywell is
not required ta submit carhfied eost ar pricing data, this alanes amuld barnma inapplicahls onse
the waiver of certified cost or pricing data is approved. This clause may be omitted if the waiver
of certified cost and pricing data is appraved in accordance with FAR, 15.403-1(c)(4). If the
waiver of certified cost or pricing dats is approved, this clause will become inapplicable and no
action is needed with respect to & FAR deviation for its omizsion from the contract.

FAR Clause 52.215-12 is prescribed by 15.408(d) which requires the usc of this clause in

salicitations that also use the 52.215-10 ¢lause. The statutory origin is [0 U.S.C. 23062 which
requires certification of subcontractor cost ar pricing data exceeding the thresholds of 10 U.S.C.
2306a(a)(1){C). This clause will not apply if a waiver of certified roet or pricing data i=
approved under the suthority of 10 U.8.C. 2306a(bX1)(C) (waiver authority is implemented in
the FAR at 15.403-1(cX4)). [f Honeyweli is not required to submit certified cost or pricing dara,
this cleuse would become inapplicable once the waiver of certified coat or pricing data is
approved in accordanee with FAR 15.403-1(c}{4). Therefore, no further action is needed with
respect to 8 FAR Asviation for tha omission of this clause from the contract.

52.215- 14 Integritv of Unit Prices
FAR Clause 52.215-14 is prescribed by 15.408{£)(1). The FAR does not mandste the use of this

clause for commercial emns (15.408(H(1)}()), This clause requires that vendors that are awarded
ennteacts without adequate price competitinn identify those supplies which they will not
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manufacture or to which they well not contribute significant valuc. This clewse iy required by 10
U.S.C. 2304(TX2). Recommend that this clause not be included in the FAR deviation request

poskage.

$2.215.15 Pension Adi | Agset R ;
FAR clauge 52.215-15 is prescribed by 15.408(g) which requires vse of this elause of it is

anticlpated that cost or pricing data will be required or for which any preewnard or postaward cost
determinations will be subjeet to Part 31, This slause does not bave a direct statutory origla,

rather it is related to the Cost Accoynting Stendards, See 63 FR 58595, Pay-As-You Go Peosion
Costs, October 30, 1998. Provided the CAS waiver is approved, I concur that this clause may be
omitted from the contract purstant to a FAR. o i i

&3 215-18 Hevist o diuat Pl
FAR Clause 52,215-1¥ 12 presceibed by 13.408()) Which taquites use AT TS lanse orfr ie
anticipated that cost ot pricing deta will be required or for which any preaward or postaward cost
determinations will be subject to Part 31, This clause dees not have a direct statutory origin,
rather it is related to the Cost Accomting Standards. See 56 FR. 20124, Federal Acquizition
Reguwlations - Misccllancous Ameadments, Fone 25, 1991, Provided the CAS waiveris
approvad, [ eanewr in that this clause may be smitted from the contract with a FAR daviation

27315-1 i of
FAR Clause 52.215-19 is preseribed by 15.408(k) which requires use of this elause of it is
anticipated that 2ast ar prictng data will ba required ar for which any presamrd or paetaumed rnet
determinations will be subject to Subpert 31.2. This clausa does not have 2 stanrtory crgin,
rather it ia regulatery in nature. See 55 FR 16036, Improving Government Regulations,
Semiannue] Agenda of Regulations, Apri! 23, 1990, Provided the CAS walver is approved, [
cotertr in that this clause may be omitted from the contract with a FAR deviation.

$.215:20 Requi for O Pricing D
FAR clause 52.215-20 is prescribed by 15.408(1) which provides the contracting officer may
insert the provicinn if it is reasonably certain that cost or priting data or informstion other than
cost of pricing data will be required. The clause is essentiafly instructional in nature. Use of the
clause doca not appent inconsiztent with the goals of the SSA. Alternate TV shonld he ngad
cost or pricing data are not expected to be required because an exception may apply, but
information other than cost or pricing data is required. Therefore, I recommend that Alremaie [V
be included i the contract. No FAR devistion is necessary to use Altemate TV in lien-of the full

text of 52.215-20.

215-21 i - rCo ici i
Clause 52.215-2] Is prescribed by 15.408(m) which provides the contracting officer may insert
the provision if it is reasonably certain that cost or pricing data or information other than cost or
pricing data will be required. Alterate IV should be used if cost or pricing data are not expected
to be required becanse an exception may apply, but information other than eost or pricing deta is
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remired. Therefore, [ recommend that Alternate TV be included in the contract. No FAR
deviation is necessary to use Alternate IV in Lien of the fll et of 52215-21.

3.1 eilin Y
Cleuse 52.215-16 is prescribed by 15.408(h) which requires the clmse in solicitntions expected
to result in contracts that are subject to the cost principles for contracts with commerciat
orgamzations, Subpart 31.2. If the contractor did not propese this cost, the resulting sontract
shall include 52.215-17, Waiver of Facilities Cepital Cost of Money. No deviation sppasrs
necessary. The 52.213-1§ cleuse should apply if the Facilities Capital Cost of Money was an
included cost. The 52.215-17 clausa shonld appl].r if the Fucilities Capital Cost of Money was
GOt 20 included cost.

252,21 57000

DFARS Clause 252.215-7000 is prescribed by 215.804-8 whick requires the use of 252.215-
7000 {which is simply a d=finition of a pricing adjustment) when the solicitation or contract
includes any one of the following FAR clauses: 52.215-11, Price Reduction for Defactive Cost or
Pricing Data, 52.215-12, Subcentractor Cost or Pricing Data, or 52.215-13, Subcontractor Cost
or Pricing Data-Modifications. If none of these FAR clauses are inclided in the rexitting !
contract es & result of 2 CAS waiver, the preseription would not make the 252.215-7000 clause
applmahle Therefore, if the CAS waiver is granted, no FARdcvwnnnmnecessary for the

pmission of this clayse.

252.215-7002 Cost Fetimating Systemn Requirements :
DFARS Clause 252.215-7002 is prescribed by 215.811-70(h) which requires the use of the

clause in all solicitations and contracts te be awarded on the besis of cost or pricing dat=. This

clause would not be required if cost or pricing data is not obtaimed. If the CAS waiver is

approvad, this ¢lauss would ant be applicable. Therefore, if tha CAS waiver ig approved, no

FAR deviation i3 necessary for the omission of this clause.

Mm&ummﬁnm
DLA is pursuing a CAS waiver from the CAS Board. Should the waiver be granted, this clanse

wotld become inapplicable and may be omitted without a FAR, deviation.

32.230-3 Disclozyre and Consistency
DLA is pursuing 2 CAS waiver from the CAS Board, Should the waiver be granted, this clause
would bacome inapplicable and rmay be omitted without & FAR deviation,

52 210-6 Administration of Cost Ac in¢ Standard
DLA ig pursuing a CAS waiver from the CAS Board. Should the waiver be granted, this elause
would become inapplicable and may be amitted withowt a FAR deviation.

2 - lerh

DFARS elarse 252 231-7000 is prescribed by 231.100-70 which requires use of the clause in 2l
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solicitation and contracts which are subject to the principles and proeadures at FAR Sulwarty
31.4,31.2, 31.6, or 31.7. In eccordance with DFARS 201.402(1), USD(A&T)DP is the approval
authority for any devistion from FAR or DFARS Scbpart 31.1 or 11 2. 1 eeammend that this
DFARS clause not be included in a FAR deviation request. (Pursuant to our disenssions with

Honeywell, Honeywell will accept this clause).

743 ixed
$2.243-1 is prescribed by 43.205(a)(1) which requires use of the clanse when a fixed-price
contract for supplies is contemplated, This elatse permits thes Government to make unilateral
changes: 1) i, drawings when suppliss are specially manufachoed for the Governmesst, 2) in the
method of shipment of packaging, or 3) place of delivery. The elantse also provides netice to the
contractot that if the change increases or decreases in the cost of pexformance, the contracting
officer shall make an equitable adjustment Them is also & commercial changes clause ot 52.212-
4(c). That clause differs in that chenges in terms and conditions may be made only by written
egreement of the pardes. I have not identified any statmtory or regulatory requirement that would
preclude a FAR deviation to use the 52.212-4 clause in lien of the 52 243-1 clause, Therefore]
concur thar this elanse may be omitted from the contract and the 52,2124 clayse used in its

place.

292.243-7001 Pricine of C Modificati
DFARS clase 252.243.7001 is prescribed by 243.205-71 which I3 required in solicitations and

contracts when anticipating and using a fixed price type contract. The clavse provides that when
costs are a factor in any price adjustment under the contract, the contract cost principles and
procedures in FAR Part 31 and DFARS 231 apply. Although 1 have not been able to identify any
statutory requircment that would preclude a FAR. deviation, DLA does not bave deviation
mnthority for the cost principles contained in FAR Part 31. The Director, Defense Procurement,
is the approval authority for any individual deviation from FAR/DFARS 31.2, Contracts with
Commercigl (rganizations. Pursuant to earlier discussions with Honeywell, Honeywell is
willing to accept FAR/DFARS Part 51.2 coverage. Therefore, I recommend that this clanse
temain In the contract.

3-7002 for F & A

DFARS clanse 252.243-7002 is pr:scribod by 243.205-72 and i3 vequired in solicitations and
coutracts esimated to exceed the simplifisd acguisinen thresholkd, The claise contains nonce

that a request for equitablc adjustment shall bear 2 certificate executed by an individual
authorized to certify the request. This requirsment for the certificabion comea from 10 U.5.C.
2410(a), However, the stanie does not direct that the ¢lause be included in the contract.
Therefore, this clause is eligible for 2 FAR deviation. However, I would rccommend that the
elause remain in the contract as it provides the procedures for an equitable adjustment and i3
metely instructional in hanire.
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Commercial Sybeantragting Plan .
Section 8(d) of the Small Business Act (13 11.S.C. 637(d)) requires that each contract that
cxcceds $500,000 include a subcamtracting plan. Purgiant to 53 219.0(g), a commercial plen is

the preferred type of plan for conlractors furnishing commercial items. FAR Clanse 52.215.9
contains the requirements for all #mall businees subcontracting plans. The distinetion betoren
commercial subcontracting plans and other types of subcontracting plans is not statutory it
nature. OFPP Policy Lettar 80-2 anthorized the uge of ammua] commercial subcontracting plang.
Aa the stattery requisament is only for a subzontracting plan, the nature of the plan iteAf (i e,
individual or commercial) is a regulatory issue pravided the actusl plan otherwise satisfies the
statutory requirements for a subsontracting plan (15 U18.C, 637(d}). OFPY Policy Letter 95-1
reaSfirmed this view and provided additions] pidance on commercin) subcontracting plans. As
the statutory requirement under 15 U,$.C. 637(d} is for 2 subcontracting plan, and the
suhenatensting plan rubmitted by Honayaml] atheroricas satisfisa the mprirements nf 15 115.C.
637(d) for a subcontracting plan, & FAR deviation would permit the acveptance of a commercial
subcontracting plan in lieu of an individual pten for any wmilitary unique items added to the
proposed contract. As the majority of the items proposed for the catalog contract are also
commercial ftems that meet the definition of FAR 2.101 for a commercial it=m, the acceptance of
the plan it aleo soncicient with the FAR prafevence for 8 commerclal snbeontracting plar. "
Thetefore, I concur thet a commerelal subcontracting plan may be accepted under FAR Clause
57.219-% in licu of an {ndividua! subcontracting plan. This may be accomplished by a FAR
deviation as the deviation, while not omitting the 52.219.9 ¢lause, will permit the modification
of the clause to apply the commercial subcontracting plan to all items placed nnder the proposed

anniract.

52.244-2 Subeoptmcts

52.244-2 is prescribed by 44.204(a)(1) which requires use of the clange in cost reimburgement
eontracts, letter contracts, or fixed-price comtracts that axceed the simplified acquisition threshold
under which nnpriced ontract actions are anticipated. As no unpriced contract actions {or othet
trigger conmact actions) arc anticipated, use of this elausc is not required. Therefore, this clanse
may be omitted without a FAR, deviation.

2.244-5 itiog jp Sube
2 24..5 is prescribed hy 44.204(c) which requires the use of the clause wunless it is a firm-fixed
price contract awarded on the basis of adequate price competition. The clause itself requites that
the contractor salect subcontractors on a competitive basis to the maximum extent practicable.
The clause jtself is more a strtement of policy tham contract requirement. [ recommend that this
clause retpain in the proposed contract

52 2246 Jubcontrects in Comnmercis] Ttems

52.244-6 is prascribed by 42.403 which requires use of the clause when the contract is for other
than a commercial item. The clase itself encotrages the incorporstion of commercial items as
components to the maximum extent practicable. The clause elso limits the flow down of other
clanses and requires the use of the terms of the clause n 2ll subcontracts awarded under the
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conizact. As this elauss encourages the incorperation of commercial items {ato components and
is otherwise consistent with the objectives of the goals of this contract, I recommend that this
¢lause remain in the proposed contract.

22.245-2 Government Propenty '

52.245-1 ig prescribed by 45.106(b)(1) which requires the wse of this clausc when a fixed price
contreet is contemplated. The clause relates to the contractor’s acceptance and use of
Government fumished property. As no Government furnished property ts being provided to
Honeywell under this contract, this clause is not applicable to this contract. Althonsh the clagse
is not applicable to the contract, 45.106(b)(1) prescribes its use. Therefore, I concur that this
clause be omitted with a FAR deviation. _

252.245-7001 Revorts of Government Property

152.245-7001 is preseribed by 245.505-14(a) which requires tise of the ¢lavse in all contracts that
contain the 52 245-2, Govemment Property, clause. Provided the FAR deviation for 52.245-2 is
approved, this ¢lanse would becomse inapplicable and no additional DFARS daviation would be

necessary.

52.246-23 Limitation of T iability
52.246-23 13 prescribed by 46.805 which requires use of this clanse for non-high vahe jtems that

.re 0ot based on catalog or market prices (in accordmee with 46.804, the limitation of liability
elanse [s generally not used when items are priced by catalog or market prices). This clause
implements the Government policy of generally self-insuring by relieving comtractots of liability
for Yoss or damage to property of the Goveniment that necurs after aceeptance and resnits from
defects in the supplies under contract. However, the Governnient does not relieve the contractor
of ligbility for loss or damage 1o the coniract end ltem [tself, This clause is similar to the 52.212-
4(p) clausc that applies to commercial ftems. 1 have identifled oo statutory or regulatory
authority that would preclude a FAR deviation to accept the 52.212-4(p) limitation of lability
clanse in [feu of the 52.246-23 clausc. Therefore, I concur that this clatse may be omitved with a
FAR deviaticn,

52 246-9G0H_ Warranty of Supplies
This clause is a local DSCR clause, Omission of this clanse does not requite a FAR or DFARS
deviation.

52 226.1, Utilization of Indian Organizations
52.226-1 is prescribed by 26.104 which requires the incluston of that clause in DoD contracts

that include the clawse a1 52.219-9, Small Pusiness Subcontracting Flan, However, pursugat ta
52.226-1{a), the clause does not apply to contraety invarded based on commereini Subeontracting
plana. Therefore, if the FAR deviation is epproved 10 acoept the commervial subcontracting plen
in lieu of the individunl subcontracting plan, this clanse self-deletes and no additional FAR

deviation i3 nacesaary.

)
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52.227-1 is precetibed by 27.201-2(a) which requires the inclusion of the clanse in contracts
evcept when using other than simplifiad acquisition poceduras ar hath enmpleta performanca
end dellvery are outside of the United States, 28 [1.5.C. 1498(a) provides ihat “whenever an
invention described in and covered by a pateat of the United States is used or manufactured by or
for the United States without License of tha owner thereof or (awful right 1o use or mamufacture
the same. the owter's remedy shall be by sction apainer the United States ...". The statute does
nat recsire the nee nf thie elause, therefore, the clanse may be subject to a FAR deviation request.

Ja7-2, Wotice and Aesistancs Ragording F 1 ] e

5§2.227-2 is preseribed by 27.202-2 which requires the inclusion of the clause in contracts abave
the simplified acquisition threshold except when both complete performance and delivery are
outside of the [Tnitad States. The clause srovides votice of patent infringement ¢laims and Iz
related to the 52.227-1 clause. T have not identifled a statutory requirement that requires the
inctuston of this clause. Thercfore, this clause may be subject 1o a FAR deviation request

_Q mg pf
$2 227-9 is prescribed by 27.206-2 which provides that the contracting officer shall insert the
clausc in negotiated fixed price contracts if the contracting officer determines that cirmumstances
make it quastionable whether or not substantial amounts of royalties will have to be paid by the
contractor or subcontractor at any tier. 1§ the comracting officer does not believe substantial
amounts of royalties have to be paid, this clause is not applicable and does not need to be

included in a FAR deviation requsst,

52.220-3, Federl, State, and [.ocp] Taxes

52.229-3 Is presctibed by 29.401.3 which requires the use of the clarse in competitive contracts
that are parformed in the United Stares and exceed the simplified acquisition threshold. As the
proposed Hoaeywell contract is non-competitive, the 52.229-4 clanse, not the 52.229-3 clause,
should be used. This clause provides that unless otherwise provided in the coniract, the contract
price includes s!l applicable Federal, State, and local taxes and duties. It also provides for
adjustments if taxes increase or decrease. Clause 52.229-4 should be inchuded in the proposed
coniract.

-Conirges be o 1 : X perto Rico

£2 229.5 is prescribed by 29.401-3 and requires the use of this clange in comtracts that contain
either the 52 229-1 or 52,2204 clagse, It provides that local taxes include taxes imposed by 2
possession of the United States o Puerio Rico. This clause should remain in the contract.

52,229.9000 {DLAD). Keniucky Sales Tax
52 2720.5000 is & DLAD clause which is prescnbed by DLAD 29.490. DLAD 29.490(c}

provides that solicitations thet anticipate responses from firms in the Commonwealth of
Kentucky should Inetude clauss 52.229-9001. However, there is no 52.229-3001 clause.

Therefore, I assume the reference is to the 52.229-9000 clanse. The clause provides procedures
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for obtaining an exemption of Kentucky Sales and Use Tax for sales made directly to the Fedeml
Government. 1f Kentucky Sales and Use Taxes are applicable, this clause should be contained in
the contravt. [fihese taxes are not anticipated, tha alavye may be omitted without o DLAD

deviation,

V. Additdomal Clases

| 'Althmtgh the following clauses were not contained in the solicitation, my review has
identified that these ctawses should either be included in the resulting contract or be subject to &
FAR deviation request: .

£2.201-5, Covenant Against Contingent Fess

52.203-% ia prescribed by 3.404 which requires the use of this clavse in all contracts exceeding
the simplified acquisition threshold, other than those for commercial items. This clanse is
statutorily required by 10 U.S.C. 2306(b) and is not subject to a FAR deviation, Therefore, I

recommend that this clause be included in the proposed contract to apply to any noncommereisl
itermiz sovered by the contract !

$2.293. 1. Clean Air and Water Certificati
52.223-1 is prescribed by 23.105(a) which requires use of the certification in solicitations
contaiging clause 5§2.223-2, Clean Air and Water. Clause 52.223-2 is contained in the
policitetion. Howvever, 33 1180 13AR(H) provides that na certification may be required m the
case of a contract for the acquisition of a commereial item. Therafors, the 52.223-1 clanse is
properly omitted for commercial items. However, the cleuse is required by the FAR for non-
commercial items. The stanrte, however, does not contair a cerification reqtirement for non-
commercial items. As the FAR requires the certification requirement only for noa-commereial
iterns, end the certifieation requirsthant iz non-statutory for non.commeteial items, the 52.223-1
clause may be included in 8 FAR deviation request.

V. Couclusion

As discussed above, I have reviewed the statutory and regulatory history of the above
FAR/DFARS clauses to derermine whether there is any statutory o regulatory requireinent
which would preclude the omission of these clauses in the proposed catalog contract with

Honeywell. Should you have any questions regarding any of these clauses, please contact me at

sxtenzion 4815
§OBERT E. SEBDB

Assaciate Counsel, Contracts
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