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MEMORANDUM FOR PROCTITR DHSTRIBUTION LIST

SUBJECT: Class Deviation from FAR 12.504, 22.1003-4, and 52.212-5, Applicahility of the
Jcrvive Connact Act e Subcenuaces for the Acyuisition of Ceriain Connnwrsial
Scrvices

This memorandum forwards the sulyject class deviation from the Director, Defense
Procurement, dated Auguct 25, 2000, reference DAR tracking aumber 2000-00006,

This class deviation is effective immediately, and approvid through August 25, 2001, or
until the FAR is revised, whichever oceurs first. Our point of cantact is Mr. Charles Howerton,

J-336, Contract Policy Division. He can be reached at DSN 427-1352 or commereial
{7033 767-1352 or via emal at charles_howerton(@iho.dla mil.

—&. AL

For WILLIAM J. KENNY \
Executive Thrector

Logistics Policy and Acquisition Management

Attachment
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In reply refer to
DAR Tracking Number: 2000-00006

MEMORANDUM FOR DIRECTORS OF, DEFENSE AGENCIES

DEPUTY FOR ACQUISITION AND BUSINESS MAMAGEMENT,
ASN [RD&A} FABM

DEFPUTY ASSISTANT SECRETARY OF THE AIR FORCE
[CONTRACTING), SAF/AQC

DEPUTY ASSISTAENT SECRETARY CF THE ARMY (PROCUREMENT)

SUBJECT: Class Deviation--applicebility of the Service Contracht Act

to Subcontracts for the Acguisition of Certain Commercial
Services

Bffactivwe August 2%, 2000, all military departmants and defansge
contracting activities shall deviate from the requirements of Federal
Arguisition Regulation 12.504, 22.1003~4, and the clause at 52.212-5,
Contrace Terms and Conditions Required to Implement Statubes or
Executive Orders--Commercial Items, when contracting for commercial
prvices. Instead. contracting officers shall--

* Use the attached FAR 12.504 and 22.1003-4 language; and

¢ Add the parenthetical "Subcontracts for certain commercial
gervicas may he sxempt fram noverage i they meet the criteria
in FAR 22.7110%3-4{c} or (d) {(see DoD class deviation number
2000-00006)* after the entry for 52.222-41, Service Contract

nct of 1965, As Amended (41 U.5.C. 351, et seg.), within the
rliauge at 582.212-5{c}.

On July 26, 2000, and pursuant teo Section 4{b} of the McHNamara-
O'Hara Service Contract Act (SCA), the Secretary of Labor isgued a
temporary exemption that provides that the reguirements ¢f the SCA
are not applicable to subcontracts for the acguisition of certain
commercial services. The Secretary ¢f Labor determined that this
exenption for certain subcontracts was necessaly ANd proper in the
public interest to avoid the serious impairment of government

&
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busginess, and is in accord with the remedial purpose of the SCA to
protect prevalling labor.

This class deviation implements the Secretary of Labor's
temporary exemption. The class deviation is effective through

August 25, 2001, or until this policy is addressed in the FAR,
whichever event cccurs first.

[%ucéé’ﬁ

* Deidre A. Lee

Diractar, Dafancoe Prosurgmant

Attachment:
As stated

a8y DSMLUI, FE. KBIVOIT



_ CLASS DEVIATION
DAR Tracking Fumbsr: 2000-00006

PART 12-ACQUIBITIONS OF COMMERCTIAY, ITEMA

* * L % L

12.504 Applicability of certaln laws to subcontracts for
the acquisiticn of commazcial iftems.

* " » * L

i) The applicability of the following laws has been
modified in regards to subcontracts at any tier for the
acqguigition of commercial items or commercial components:

(1) % * *
(2} % * &
(3} * k&

[{4} 41 U.8.C. 351, Bervice Contract Act of 1965 (mee
22.1003-4({c) and (d).]

*x » *x L k]

PART 22-APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

»* * * L] -

22.1003-4 Administrative limitatlons, variations,:

tolerancas, and exemptions.
* - - - +*

[{e){1l) Through July 26, 2001, ths Becrstary of Labor
has exempted subcontracts principally for the following
commarcial services from all provisions of the Act 1f the
conditions at paragraph (c)(2) of this subsection are metb:

the maintenanca, calibratica, repalr, and/or lostallation of
informatiaon technology. '

{2} The exemption at paragraph (¢) (1) of this
subsection applles if the following conditions are met:

{1}y If the subocontract includes installiation
pervices, the installation services are not subject tec the
bavig-Bacon Act an provided in 29 CFR 4.116{c)(2}.

{1} The ltams of eguipment are commerclal
ltems.

(11i) Tha subcontract sarvices are furnishad

at prices that are, or are based on, established catalog or
mArket prices Lor the mainteanance, callbration, repalr,

and/or installation of such commercial items.

{iv) The subcontractor uses tha sams
compensation {wage and fringe banafits} plan for all service
enployvess performing work undsr the contract as the
sulbrcvunliackor uses for thoas saplevesas and agulvalent
erployeex servicing .the mams typs of equipment of commercial
cuRsbomars .



{vl The subcontracror repreasents in the
subcontract that the condirlang im raragraphs (o) {2) (11}

through {iv} of this subsection have bean mat.

(vi} Prior to subcontract award, the
contractor determines that this exemption applies to the
subcontract. In making a judgment that the sxtanption
&pplies, the clause at 52.212-5(c¢) (1) recuiras the
contractor to consider all factors and make an atfirmative
determination that the conditions in paragraphs (c){2)(ii)
through (iv) of this subsection have besn mat, and that the

condition at paragraph (o}{2){v) of this subsection will be
mt.

(3) If the Departmant of Labor determines that
any of the above regqulrsments for exemption has pot besn met
with respesct to & subrcontract, the exemption will ba deemed
inapplicable, and the contractor may be responsible for
compliance with the Ac¢t, sffective as of the date of
vwulbracvt award.

{4}{(1) Through July 26, 2001, the Secretary of Labor
has exerpted subcontracts for the following commercial item
services from all proviasions of the Act if the conditions at
paragraph (d){2) of this subssctlion ara mat:

{1} Autcmated data processing (ADF) and
telecommunications services, axcluding ADF data antry
#ervices and ADP optical scanning servicas., This catagory
includes the following:

{A) AD? faclility cperation and
maintenance fKarvinms pravided at the suboonptraotox’s

facility.

{(B) ADP teleaccamunicatlocns and
transmission services.

(C) ADP teleprocessing and timesharing
sarvices.

(D)} ADP systems analygls services.

(E) Information and data broadcasting
or data distribution services, .

{F} ADP backup and security services.

{8} ADP data conversion services.

(E) Computer aided deslgn/computer

‘aided manufacturing services.

{I) Digitizing services (including
cartographic and gecgraphic Information).

{J) Talocommunicationz network
mARDAgOMENT aarvices.

(K) Autcmated news services.



{L) Data pervicas or other information
services {e.g., buving data, the elactronic scuivalent of
books, periocdicals, newspaperg, atc.}. -

(M} Data storage on tapes, compact
diska, et

(i1} Automobile or other wvehicle (e.g..,
aircraft} maintenance services (othar than subcontracts to
operate a Governmsnt motor pool or similar facility).

{iii) rinancial services involving the
issuance and servicing of cards (including credit cards,
dabit cards, purchase cards, smart cards, and similar card
sarvices}. )

(iv}) Lodging at hotels/motels and CONLIAcCTR
with hotale/motela for conferances, including lodging and
meals, that are part of the subcontract for the counference.

{v) Malztsnance sarvices for all types of
specislized building or faclliity squipment, such as
alsvatsres, sacalaters; btsmporature vonbzol systems, security
syatems, smoke and/or heat detaction equipment.

(vi) Maintenance, calibration, repalr, or
ingtallaticn (where the installation is not subject to the
Davis-Bacon Act, as provided in 29 CPR 4.116({c){(2)}) servicesn
For all typess of asagquipment where thoe services are chtained
from the manufacturer or suppllier of the eguipmant.

_ {vii) Transportation of persona by air,
motor wehicle, rall, or marine vessel on regularly schedulasd
routes or via standard commercial services (not Including
charter services).

{(viii) Real setate services, including real
proparty appralsal services, related to housing Federal
agenclas or dispesing ¢f real property owned by the
Govarnment .

' (ix} Relcocaticn mearvices, including services
of real estate brokers and appraisars to assist Federal
amployaas or military personnel in buying and selling homas.

(2) The exemption for the services in paragraph (d4){1)
of this subsection apply if tha following conditionm are .
mat:

(1} Toa EaZvicas undar tha subcontract are
commarcial.

{1i) The subcoontract will ba awarded on a
sale-source basis or tha mobeoontractor wlll be salected for
award based on other factors jin addition to price. In such
vasosy; prlue must e egual o oxr less loportant than the
combination of other nonprice or cost factors in sslescting
tha ubcontractor. :



(1ii) The subcontract serviceg are furnished
at prices that ara, or are based on, established cataleog or
market prices.

{iv) All of the service employses who will
perform the services under the pubcontract aspend only a
small portion of their tima (& monthly average of less than
20 parcent of the avallabla hours on an annualized basls, or
leas than 20 percent of avalilable houre during the contract
pariod if the contract pericd is less than a month)
pervicing the Government subcontract.

{v)} The subcontractor utilizes the sams
compensation (wage and:frings benefits) plan for all sarvice
srpleysss parfoarming work undar the subcontract as the
gubcontractor uses for thasa amployess and for squivalent
employees servicing commmrclal customers.

{vi) 'The contractor daterminss in advance,
pased on the nature of the subcontract requirements and
xnowledas of the practices of likely offerorg, that all or
nearly all offerors will mest the above requirements. If
the services are currently belng performed under a contract
or subcontract, the contractor is rsguired by the clause at
52.212-5({c) (1) to considsr the practices of the existing
contractor or subcontractor in making a detaxmination
ragarding the above requirements.

{vii} The subcontractor raprasents in the
pubcontract that the conditions In parsgxraphs (4}{2){1), And
(a1 {2) (iii} through (v) of this subgection apply to the
gubcontract. The contractor is regquired by the clause at
£2.212-5(c) {1} to raview available informatlon conceraiog
the subcontractor and the manner in which the subcontract
will be performad. If the contractor has reason to doubt
the validity of the represantation, HCA stipulaticons mmst be
included in the pubcontract.

{(vlii) The subcombzract do net subjest ks
Bection 4{c) of the Service Contract Act.

{3} If the Department of Labor determines that
any of the above requiramants for sxenpticn has not been met
with respact to a subcontract, the axemption will be daamad
inepplicable for that subcontract, and tha sontrastor might
ba responaibls for compliancea with the Act, effactive a8 of
tha date of contract award.]
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