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DAR COUNCIL ACTIVITY REPORT

April 24, 2002


FAR/DFARS Cases Discussed:
	2002-005
	Transportation: Standard Industry Practices: Implement changes to Federal Management Regulation (FMR) (41 CFR 201-117 and -118) which move transportation services to standard industry practices.
	Agreed to task the Transportation Committee to revise its proposed rule to make only those changes necessary to reflect the retirement of the GBL for CONUS shipments, and implementation of the Transportation Payment Audit provisions. 


NOTE 1:  FAC 2001-07 will be published in the Federal Register on Tuesday, April 30, 2002.  The FAC includes the following rules:

2000-307, Preference for Performance-Based Contracting
1999-616, Revision of Balance of  Payments Program 
2001-002, European Union Trade Sanctions 
Technical Amendments

NOTE 2: The following DFARS rules were published in the Federal Register on Friday, April 26:

 

2002-D007 - NAFTA Procurement Threshold (Final Rule) 

 

2002-D005 - Foreign Military Sales Customer Involvement (Proposed Rule)

 

2002-D003 - Competition Requirements for Purchases from a Required Source (Interim Rule)

 

2002-D002 - Codification and Modification of Berry Amendment (Interim Rule)

 

2001-D002 - Research and Development Streamlined Contracting Procedures (Final Rule)

 

2000-D020 - Balance of Payments Program (Final Rule)

 

2000-D018 - Changes to Profit Policy (Final Rule)

 

A summary and line-in-line-outs are attached below:
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  CONTACTS:
	  Ynette Shelkin, DLA Policy Member, DAR Council

    703-767-1356/DSN: 427-1356; fax: 703-767-1458

    e-mail:  ynette_shelkin@hq.dla.mil    

    Pauline Perkins, Secretary

   703-767-1419/DSN: 427-1419; fax: 703-767-1458

    e-mail:  pauline_perkins@hq.dla.mil 


Activity reports are available on the DLA Regulations Web Page at


  � HYPERLINK "http://www.dla.mil/j-3/j-336/logisticspolicy/DARcouncil.htm" ��http://www.dla.mil/j-3/j-336/logisticspolicy/DARcouncil.htm�  
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Competition Requirements for Purchases from a Required Source

DFARS Case 2002-D003


Interim Rule

PART 208—REQUIRED SOURCES OF SUPPLIES AND SERVICES


* * * * *


Subpart 208.6—ACQUISITION FROM FEDERAL PRISON INDUSTRIES, INC.


[208.602  Policy.



(a)  Before purchasing a product listed in the FPI Schedule, departments and agencies shall conduct market research to determine whether the FPI product is comparable to products available from the private sector that best meet the Government’s needs in terms of price, quality, and time of delivery (10 U.S.C. 2410n).  This is a unilateral decision made solely at the discretion of the department or agency. 




 (i)  If the FPI product is comparable, follow the policy at FAR 8.602(a).




 (ii)  If the FPI product is not comparable—


            (A)  Use competitive procedures to acquire the product; and


            (B)  Consider a timely offer from FPI for award in accordance with the specifications and evaluation factors in the solicitation.]

208.606  Exceptions.    



(e)  DoD activities do not need an FPI clearance for [For DoD, FPI clearances also are not required—


       (1)  For] orders of listed items totaling $250 or less that require delivery within 10 days[; or


       (2)  If market research shows that the FPI product is not comparable to products available from the private sector that best meet the Government’s needs in terms of price, quality, and time of delivery].                  


* * * * *


[Part 210—market research


210.001  Policy.



(a)  Also conduct market research before purchasing a product listed in the Federal Prison Industries (FPI) Schedule.  Use the results to determine whether the FPI product is comparable to products available from the private sector that best meet the Government’s needs in terms of price, quality, and time of delivery.  (See Subpart 208.6.)]


* * * * * 
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Research and Development Streamlined Contracting Procedures


DFARS Case 2001-D002


Final Rule


SUBPART 235.70—RESEARCH AND DEVELOPMENT STREAMLINED CONTRACTING PROCEDURES


* * * * *


235.7003-2  RDSS process.



(a)  Synopsis.  The Commerce Business Daily synopsis required by FAR 5.203 shall include(



(1)  The information required by FAR 5.207; and




(2)  Statements that( [A statement that the solicitation will be issued in the research and development streamlined solicitation format shown at the RDSS/C website.]





(i)  A paper solicitation will not be issued; and





(ii)  The solicitation will be published at the RDSS/C website.



(b)  Solicitation.



(1)  The solicitation[, to be made available consistent with the requirements of FAR 5.102](




(i)  Shall be published in its entirety [in the format shown] at the RDSS/C website;





(ii)  Shall include the applicable version number of the RDSS standard format; and





(iii)  Shall incorporate by reference the appropriate terms and conditions of the RDSS standard format.




(2)  To encourage preparation of better cost proposals, consider allowing a delay between the due dates for technical and cost proposals.



(c)  Amendments.  Amendments shall be published at the RDSS/C website.


* * * * *
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Balance of Payments Program


DFARS Case 2000-D020


Final Rule


PART 225—FOREIGN ACQUISITION


* * * * *


225.003  Definitions.


  As used in this part—


* * * * *


   (3)  “Domestic concern” means[—


      (i)  A] a concern incorporated in the United States [(including a subsidiary that is incorporated in the United States, even if the parent corporation is a foreign concern);] or 


      [(ii)  A]an unincorporated concern having its principal place of business in the United States.  


* * * * *


SUBPART 225.3—BALANCE OF PAYMENTS PROGRAM  


225.302 Policy.


     (1) DoD implements the Balance of Payments Program using evaluation factors similar to those which implement the Buy American Act.  The Balance of Payments Program restrictions-


          (i) Apply to acquisitions for foreign military sales;


          (ii) Do not apply to services, except services which primarily involve the acquisition of supplies; 


          (iii) Do not apply to qualifying country end products;


          (iv) Do not apply to articles, materials, or supplies produced or manufactured in Panama when purchased by and for the use of U.S. forces in Panama; and


          (v) For acquisitions subject to the Trade Agreements Act, do not apply to information technology products in Federal Supply Group 70 or 74 that are substantially transformed in the United States.


     (2)(i) Before solicitation, the determinations required by FAR 25.303(b) may be made by the following individuals or their immediate deputies:


           ARMY


           Deputy Chief of Staff for Research, Development and Acquisition, Headquarters, U.S. Army Material Command


           Commander in Chief, U.S. Army, Europe and DCSLOG, U.S. Army, Europe


           Commander, Eighth U.S. Army and Chief of Staff, Eighth U.S. Army


           Commander, Corps of Engineers Command


           Commander, U.S. Army, Japan


           Commander, U.S. Army Medical Research and Development Command


           Commander, U.S. Army Forces Command


           Commander, U.S. Army, South


            NAVY


           Commander-in-Chief, U.S. Naval Forces, Europe


           Commander, U.S. Naval Forces, Japan


           Commander, U.S. Naval Forces, Philippines


           Commander-in-Chief, U.S. Atlantic Fleet


           Commander-in-Chief, U.S. Pacific Fleet


           Commander, Military Sealift Command


           Commandant, U.S. Marine Corps


           Commander, Naval Facilities Engineering Command


           Commanding General, III Marine Amphibious Force


           AIR FORCE


           Commander, U.S. Air Forces in Europe


           Commander, Pacific Air Forces


           Commander, Air Mobility Command


           Commander, Air Force Materiel Command


           Commander, Air Combat Command


           Commander, Air Force Space Command


           ADVANCED RESEARCH PROJECTS AGENCY


           Director, Contracts Management Office


           DEFENSE INFORMATION SYSTEMS AGENCY


           Director


           DEFENSE LOGISTICS AGENCY


           Executive Director, Procurement


           NATIONAL IMAGERY AND MAPPING AGENCY


           Deputy Director for Acquisition, Installations, and Logistics


           DEPARTMENT OF DEFENSE EDUCATION ACTIVITY


           Director


          (ii)  The authority to make the determinations referred to in paragraph (2)(i) of this section may be redelegated below the levels specified in that paragraph for acquisitions estimated at


$500,000 or less in foreign cost.


     (3)(i)  This authority is not intended for use in making repetitive supply acquisitions or acquisitions of total annual supply requirements of items available in the United States but not available within the time required.


          (ii)  DoD has determined that requirements for the items on the lists at FAR 25.104(a) and at 225.104(a)(iii) can only be filled by a foreign end product.


     (4)  DoD has determined the following items can only be acquired or performed in the country concerned:


          (i)  Maintenance and repair of, and acquisition of spare parts for, foreign-manufactured vehicles, equipment, machinery, and systems; provided, in the case of spare parts, the acquisition is restricted to the original manufacturer or its supplier in accordance with DoD standardization policy (see DoD Directive 4120.3, Defense Standardization and Specification Program).


          (ii)  Industrial gases.


          (iii)  Brand drugs specified by the Defense Medical Materiel Board.


          (iv)  Bulk construction materials: sand, gravel, and other soil materials, stone, concrete masonry units, and fired brick.


          (v)  Overhaul and repair of vessels, aircraft, and vehicles which-


               (A)  Are home-ported/stationed/deployed overseas; and


               (B)  Cannot practically return to the United States or to U.S. operated repair facilities.


          (vi)  Ready-mixed asphalt and portland cement concrete, provided that foreign cost is estimated at not more than $100,000.


     (5)(i)  Purchase of materials, equipment, and supplies for construction overseas shall generally be the responsibility of the contractor performing the work; but where necessary to comply with foreign law, to avoid taxation, or to obtain other advantages, consider direct purchase. Consider savings that  may be obtained by exemptions from import and other taxes and, to the extent economical, take advantage of tax exemptions available under existing agreements. 


          (ii)  When purchase of materials is the responsibility of the construction contractor, the evaluation differential is determined through the estimating process and applied before


solicitation.


225.304  Procedures.


     (a)  Solicitation of offers.  When soliciting orally, advise vendors that only domestic and qualifying country end products are acceptable unless an exception applies or the price of a domestic end product is unreasonable.


     (b)  Evaluation of offers.


          (i)  Use the evaluation procedures in Subpart 225.5 instead of the evaluation procedures in FAR Subpart 25.5. Treatment of duty may differ when delivery is overseas.


               (A)  Duty may not be applicable to nonqualifying country offers.


               (B)  The U.S. Government cannot guarantee the exemption of duty for components or end products imported into foreign countries.


               (C)  Foreign governments may impose duties, and offers including such duties must be evaluated as offered.


          (ii)  Where the evaluation procedures in Subpart 225.5 result in the award of a nonqualifying country end product, the acquisition of domestic end products is unreasonable or inconsistent with public interest.  If no domestic end product offers are received, the determination in FAR 25.303(b)(1) is not required.


* * * * *


225.1101  Acquisition of supplies.



(1)  Use the provision at 252.225-7000, Buy American Act--Balance of Payments Program Certificate, instead of the provision at FAR 52.225-2, Buy American Act--Balance of Payments Program Certificate.  Use the provision in any solicitation that includes the clause at 252.225-7001, Buy American Act and Balance of Payments Program.



(2)  Use the clause at 252.225-7001, Buy American Act and Balance of Payments Program, instead of the clause at FAR 52.225-1, Buy American Act--Balance of Payments Program--Supplies, in solicitations and contracts for supplies or services that require the furnishing of supplies.


* * * * *




(12)  Use the provision at 252.225-7035, Buy American Act--North American Free Trade Agreement Implementation Act--Balance of Payments Program Certificate, instead of the provision at FAR 52.225-4, Buy American Act--North American Free Trade Agreement--Israeli Trade Act--Balance of Payments Program Certificate, in all solicitations that include the clause at 252.225-7036, Buy American Act--North American Free Trade Agreement Implementation Act--Balance of Payments Program.




(i)  Use the basic provision when the basic clause at 252.225-7036 is used.




(ii)  Use the provision with its Alternate I when the clause at 252.225-7036 is used with its Alternate I.



(13)  Use the clause at 252.225-7036, Buy American Act--North American Free Trade Agreement Implementation Act--Balance of Payments Program, instead of the clause at FAR 52.225-3, Buy American Act--North American Free Trade Agreement--Israeli Trade Act--Balance of Payments Program.  The clause need not be used where purchase from foreign sources is restricted (see 225.401(b)(ii)).  The clause may be used where the contracting officer anticipates a waiver of the restriction.


* * * * *


225.1103  Other provisions and clauses.


(1)  In order to allow accurate reporting, by cognizant accounting and disbursing officers, of foreign and domestic expenditures, [Unless the contracting officer knows that the prospective contractor is not a domestic concern,] use the clause at 252.225-7005, Identification of Expenditures in the United States, in all negotiated contracts over $25,000 where [solicitations and contracts that]—



(i)  For supply contracts, the contract requires end products manufactured or produced in the United States; and





(A)  The contractor is a foreign concern; or





(B)  The contractor is a domestic concern and the Government will take title outside the United States.[Exceed the simplified acquisition threshold; and]



(ii)  For contracts for [Are for the acquisition of—





(A)  Supplies for use outside the United States; 





(B)  C]construction, repair, and maintenance of real property, [to be performed outside the United States;] or 




  [(C)  S]services to be performed [primarily] outside the United States--





(A)  The contractor is a domestic concern; or





(B)  The contractor is a foreign concern and the contract requires acquisition of materials, equipment, or services from U.S. sources. 


* * * * *


[SUBPART 225.75—BALANCE OF PAYMENTS PROGRAM 


225.7500  Scope of subpart.


  This subpart provides policies and procedures implementing the Balance of Payments Program.  It applies to contracts for the acquisition of—


  (a)  Supplies for use outside the United States; and


  (b)  Construction to be performed outside the United States. 


225.7501  Policy.


   Acquire only domestic end products for use outside the United States, and use only domestic construction material for construction to be performed outside the United States, including end products and construction material for foreign military sales, unless— 


  (a)  Before issuing the solicitation—


    (1)  The estimated cost of the acquisition or the value of a particular construction material is at or below the simplified acquisition threshold;


    (2)  The end product or particular construction material is—


      (i)  Listed in FAR 25.104 or 225.104(a)(iii); 


      (ii)  A petroleum product;


      (iii)  A spare part for foreign-manufactured vehicles, equipment, machinery, or systems, provided the acquisition is restricted to the original manufacturer or its supplier in accordance with DoD standardization policy (see DoD Directive 4120.3, Defense Standardization and Specification Program);


      (iv)  An industrial gas; or


      (v)  A brand drug specified by the Defense Medical Materiel Board; 


  
 (3)  The acquisition of foreign end products or construction material is required by a treaty or executive agreement between governments; 


  
 (4)  The end product is acquired for commissary resale; or


  
 (5)  The contracting officer determines that a requirement can best be filled by a foreign end product or construction material, including determinations that— 


     (i)  A subsistence product is perishable and delivery from the United States would significantly impair the quality at the point of consumption;


     (ii)  An end product or construction material, by its nature or as a practical matter, can best be acquired in the geographic area concerned, e.g., ice or books; or bulk material, such as sand, gravel, or other soil material, stone, concrete masonry units, or fired brick;  


     (iii)  A particular domestic construction material is not available; 


     (iv)  The cost of domestic construction material would exceed the cost of foreign construction material by more than 50 percent, calculated on the basis of—


          (A)  A particular construction material; or 


          (B)  The comparative cost of application of the Balance of Payments Program to the total acquisition; or


     (v)  Use of a particular domestic construction material is impracticable;  


  (b)  After receipt of offers—


    (1)  The evaluated low offer (see Subpart 225.5) is an offer of an end product that—


      (i)  Is a qualifying country end product;


      (ii)  Is an eligible product subject to the Trade Agreements Act or NAFTA; 


      (iii)  For acquisitions subject to the Trade Agreements Act,  is an information technology product in Federal Supply Group 70 or 74 that is substantially transformed in the United States; or 


      (iv)  Is a nonqualifying country end product, but application of the Balance of Payments Program evaluation factor would not result in award on a domestic offer; or


    (2)  The construction material is designated country construction material or NAFTA country construction material, and the acquisition is subject to the Trade Agreements Act or NAFTA respectively; or


  (c)  At any time during the acquisition process, the head of the agency determines that it is not in the public interest to apply the restrictions of the Balance of Payments Program to the end product or construction material.


225.7502  Procedures. 


  (a)  Solicitation of offers.  Identify, in the solicitation, supplies and construction material known in advance to be exempt from the Balance of Payments Program. 


  (b)  Evaluation of offers.  (1)  Supplies.  Unless the entire acquisition is exempt from the Balance of Payments Program, evaluate offers for supplies that are subject to the Balance of Payments Program using the evaluation procedures in Subpart 225.5.  However, treatment of duty may differ when delivery is overseas.


    
(i)  Duty may not be applicable to nonqualifying country offers.


    
(ii)  The U.S. Government cannot guarantee the exemption of duty for components or end products imported into foreign countries.


    
(iii)  Foreign governments may impose duties.  Evaluate offers including such duties as offered.


    (2)  Construction.  Because the contracting officer evaluates the estimated cost of foreign and domestic construction material in accordance with 225.7501(a)(5)(iv) before issuing the solicitation, no special procedures are required for evaluation of construction offers.


  (c)  Postaward.  For construction contracts, the procedures at FAR 25.206, for noncompliance under the Buy American Act, also apply to noncompliance under the Balance of Payments Program.


225.7503  Contract clauses. 


  Unless the entire acquisition is exempt from the Balance of Payments Program—


  (a)  Use the clause at 252.225-7044, Balance of Payments Program—Construction Material, in solicitations and contracts for construction to be performed outside the United States with a value greater than the simplified acquisition threshold but less than $6,806,000. 


  (b)  Use the clause at 252.225-7045, Balance of Payments Program—Construction Material Under Trade Agreements, in solicitations and contracts for construction to be performed outside the United States with a value of $6,806,000 or more.  For acquisitions with a value of $6,806,000 or more, but less than $7,068,419, use the clause with its Alternate I.] 


* * * * *


PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES


* * * * *


252.225-7005  Identification of Expenditures in the United States.


  As prescribed in 225.1103(1), use the following clause:


IDENTIFICATION OF EXPENDITURES IN THE UNITED STATES 


(DEC 1991[APR 2002])


  [(a)  This clause applies only if the Contractor is—


      (1)  A concern incorporated in the United States (including a subsidiary that is incorporated in the United States, even if the parent corporation is not incorporated in the United States); or 


      (2)  An unincorporated concern having its principal place of business in the United States.]


  (a[b])  On each invoice, voucher, or other request for payment under this contract, the Contractor shall identify that part of the requested payment which[that] represents estimated expenditures in the United States.  The identification—




(1)  May be expressed either as dollar amounts or as percentages of the total amount of the request for payment.[;]




(2)  Should be based on reasonable estimates.[; and]




(3)  Shall consist of stating[e] the full amount of the payment requested, subdivided into the following categories:





(i)  U.S. products—expenditures for material and equipment manufactured or produced in the United States, [including end products, components, or construction material, but] excluding transportation;





(ii)  U.S. services—expenditures for services performed in the United States, including [all] charges for overhead, other indirect costs, and profit [under construction or service contracts];





(iii)  Transportation on U.S. carriers—expenditures for transportation furnished by U.S. flag, ocean, surface, and air carriers; and





(iv)  Expenditures not identified under paragraphs (a[b])(1[3])[(i) through], (2), and (3[iii]) [of this clause].



(b)  If this contract is principally for supplies or if the Contractor is not an incorporated concern incorporated in the United States, or an unincorporated concern having its principal place of business in the United States, the amounts identified under paragraphs (a)(3)(i), (ii), and (iii) will be limited to payments made pursuant to the requirements either of the United States Products and Services clause, if any, or of any other specific provision of this contract that obligates the Contractor to acquire certain materials, equipment, transportation, or services from U.S. sources.



(c)  Nothing in this clause requires the establishment or maintenance of detailed accounting records or gives the U.S. Government any right to audit the Contractor's books or records.










(End of clause)


* * * * *


[252.225-7044  Balance of Payments Program—Construction Material. 


  As prescribed in 225.7503(a), use the following clause: 


 BALANCE OF PAYMENTS PROGRAM—CONSTRUCTION MATERIAL (APR 2002) 


  (a)  Definitions.  As used in this clause— 


  "Component" means any article, material, or supply incorporated directly into construction material. 


  "Construction material" means an article, material, or supply brought to the construction site by the Contractor or a subcontractor for incorporation into the building or work.  The term also includes an item brought to the site preassembled from articles, materials, or supplies.  However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems incorporated into a public building or work and that are produced as complete systems, are evaluated as a single and distinct construction material regardless of when or how the individual parts or components of those systems are delivered to the construction site.  Materials purchased directly by the Government are supplies, not construction material. 


  "Cost of components" means— 


    (1)  For components purchased by the Contractor, the acquisition cost, including transportation costs to the place of incorporation into the end product (whether or not such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 


    (2)  For components manufactured by the Contractor, all costs associated with the manufacture of the component, including transportation costs as described in paragraph (1) of this definition, plus allocable overhead costs, but excluding profit. Cost of components does not include any costs associated with the manufacture of the end product. 


  "Domestic construction material" means— 


    (1)  An unmanufactured construction material mined or produced in the United States; or 


    (2)  A construction material manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind for which nonavailability determinations have been made are treated as domestic. 


  "United States" means the 50 States and the District of Columbia, U.S. territories and possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. jurisdiction, but does not include leased bases. 


  (b)  Domestic preference.  This clause implements the Balance of Payments Program by providing a preference for domestic construction material.  The Contractor shall use only domestic construction material in performing this contract, except for— 


    (1)  Construction material valued at or below the simplified acquisition threshold in Part 2 of the Federal Acquisition Regulation; or 


    (2)  The construction material or components listed by the Government as follows: 

______________________________________________________________ 


[Contracting Officer to list applicable excepted materials or indicate "none"] 


(End of clause)


252.225-7045  Balance of Payments Program—Construction Material Under Trade Agreements. 


  As prescribed in 225.7503(b), use the following clause:


 BALANCE OF PAYMENTS PROGRAM—CONSTRUCTION MATERIAL UNDER TRADE AGREEMENTS (APR 2002) 


  (a)  Definitions.  As used in this clause— 


  "Component" means any article, material, or supply incorporated directly into construction material. 


  "Construction material" means an article, material, or supply brought to the construction site by the Contractor or a subcontractor for incorporation into the building or work.  The term also includes an item brought to the site preassembled from articles, materials, or supplies.  However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems incorporated into a public building or work and that are produced as complete systems, are evaluated as a single and distinct construction material regardless of when or how the individual parts or components of those systems are delivered to the construction site.  Materials purchased directly by the Government are supplies, not construction material. 


  "Cost of components" means— 


    (1)  For components purchased by the Contractor, the acquisition cost, including transportation costs to the place of incorporation into the end product (whether or not such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 


    (2)  For components manufactured by the Contractor, all costs associated with the manufacture of the component, including transportation costs as described in paragraph (1) of this definition, plus allocable overhead costs, but excluding profit. Cost of components does not include any costs associated with the manufacture of the end product. 


  "Designated country" means any of the following countries: 


Aruba 







Kiribati 


Austria 







Korea, Republic of 


Bangladesh 






Lesotho 


Belgium 







Liechtenstein 


Benin 







Luxembourg 


Bhutan 







Malawi 


Botswana 






Maldives 


Burkina Faso 





Mali 


Burundi 







Mozambique 


Canada 







Nepal 


Cape Verde 






Netherlands 


Central African Republic


Niger 


Chad 








Norway 


Comoros 







Portugal 


Denmark 







Rwanda 


Djibouti 






Sao Tome and Principe 


Equatorial Guinea 




Sierra Leone 


Finland 







Singapore 


France 







Somalia 


Gambia 







Spain 


Germany 







Sweden 


Greece 







Switzerland 


Guinea 







Tanzania U.R. 


Guinea-Bissau 





Togo 


Haiti 







Tuvalu 


Hong Kong 






Uganda 


Iceland







United Kingdom


Ireland 







Vanuatu


Israel 







Western Samoa


Italy 







Yemen


Japan 







 


  "Designated country construction material" means a construction material that—


    (1)  Is wholly the growth, product, or manufacture of a designated country; or 


    (2)  In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in a designated country into a new and


different construction material distinct from the material from which it was transformed. 


  "Domestic construction material" means— 


    (1)  An unmanufactured construction material mined or produced in the United States; or 


    (2)  A construction material manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind for which nonavailability determinations have been made are treated as domestic. 


  "North American Free Trade Agreement (NAFTA) country" means Canada or Mexico. 


  "North American Free Trade Agreement (NAFTA) country construction material" means a construction material that— 


    (1)  Is wholly the growth, product, or manufacture of a NAFTA country; or 


    (2)  In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in a NAFTA country into a new and


different construction material distinct from the material from which it was transformed. 


  "United States" means the 50 States and the District of Columbia, U.S. territories and possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject to U.S. jurisdiction, but does not include leased bases. 


  (b)  This clause implements the Balance of Payments Program by providing a preference for domestic construction material.  In addition, the Contracting Officer has determined that the Trade Agreements Act and the North American Free Trade Agreement (NAFTA) apply to this acquisition.  Therefore, the Buy American Act and Balance of Payments Program restrictions are waived for designated country and NAFTA country construction materials.


  (c)  The Contractor shall use only domestic, designated country, or NAFTA country construction material in performing this contract, except for—


    (1)  Construction material valued at or below the simplified acquisition threshold in Part 2 of the Federal Acquisition Regulation; or


    (2)  The construction material or components listed by the Government as follows: 

______________________________________________________________ 


[Contracting Officer to list applicable excepted materials or indicate "none"] 

(End of clause)


ALTERNATE I (APR 2002).  As prescribed in 225.7503(b), delete the definitions of "North American Free Trade Agreement country" and "North American Free Trade Agreement country construction material" from the definitions in paragraph (a) of the basic clause and


substitute the following paragraphs (b) and (c) for paragraphs (b) and (c) of the basic clause: 


  (b)  This clause implements the Balance of Payments Program by providing a preference for domestic construction material.  In addition, the Contracting Officer has determined that the Trade Agreements Act applies to this acquisition.  Therefore, the Balance of Payments Program restrictions are waived for designated country construction material. 


  (c)  The Contractor shall use only domestic or designated country construction material in performing this contract, except for—


    (1)  Construction material valued at or below the simplified acquisition threshold in Part 2 of the Federal Acquisition Regulation; or


    (2)  The construction material or components listed by the


Government as follows:


______________________________________________________________


[Contracting Officer to list applicable excepted materials or indicate "none"]] 


* * * * *
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PART 215—CONTRACTING BY NEGOTIATION


* * * * *


SUBPART 215.4—CONTRACT PRICING


* * * * *


215.404-71  Weighted guidelines method.


215.404-71-1  General.



(a)  The weighted guidelines method focuses on three [four] profit factors—



(1)  Performance risk;




(2)  Contract type risk; and

(3)  Facilities capital employed.[; and




(4)  Cost efficiency.] 



(b)  The contracting officer assigns values to each profit factor; the value multiplied by the base results in the profit objective for that factor.  [Except for the cost efficiency special factor, e]Each profit factor has a normal value and a designated range of values.  The normal value is representative of average conditions on the prospective contract when compared to all goods and services acquired by DoD.  The designated range provides values based on above normal or below normal conditions.  In the price negotiation documentation, the contracting officer need not explain assignment of the normal value, but should address conditions that justify assignment of other than the normal value.  [The cost efficiency special factor has no normal value.  The contracting officer shall exercise sound business judgment in selecting a value when this special factor is used (see 215.404-71-5).]


215.404-71-2  Performance risk.


* * * * *



(b)  Determination.  The following extract from the DD Form 1547 is annotated to describe the process.


		

		

		Assigned

		Assigned

		Base

		Profit



		Item

		Contractor Risk Factors

		Weighting

		Value

		(Item 18[20])

		Objective



		21.

		Technical

		(1)

		(2)

		N/A

		N/A



		22.

		Management/


Cost Control

		(1)

		(2)

		N/A

		N/A



		23.

		Reserved

		

		

		

		



		24.

		Performance Risk


(Composite)

		N/A

		(3)

		(4)

		(5)



		

		

		

		

		

		






* * * * *




(4)  Insert the amount from Block 18[20] of the DD Form 1547.  Block 18[20] is total contract costs, excluding general and administrative expenses, contractor independent research and development and bid and proposal expenses, and facilities capital cost of money.


* * * * *



(c)  Values:  Normal and designated ranges.


		

		Normal Value

		Designated Range



		Standard

		4[5]%

		2[3]% to 6[7]%



		Alternate

		6%

		4% to 8%



		Technology Incentive

		8[9]%

		6[7]% to 10[1]%







(1)  Standard.  The standard designated range should apply to most contracts.




(2)  Alternate.  Contracting officers may use the alternate designated range for research and development and service contractors when these contractors require relatively low capital investment in buildings and equipment when compared to the defense industry overall.  If the alternate designated range is used, do not give any profit for facilities capital employed (see 215.404-71-4(c)(3)).




(3)  Technology incentive.  For the technical factor only, contracting officers may use the technology incentive range for acquisitions that include development, production, or application of innovative new technologies.  The technology incentive range does not apply to efforts restricted to studies, analyses, or demonstrations that have a technical report as their primary deliverable.



(d)  Evaluation criteria for technical.


* * * * *




(3)  Below normal conditions.





(i)  The contracting officer may assign a lower than normal value in those cases where the technical risk is low.  Indicators are—






(A)  Acquisition is for off-the-shelf items;





(B)  Requirements are relatively simple;






(C[B])  Technology is not complex;






(D[C])  Efforts do not require highly skilled personnel;






(E[D])  Efforts are routine;






(F[E])  Programs are mature; or






(G[F])  Acquisition is a follow-on effort or a repetitive type acquisition.


* * * * *



(e)  Evaluation criteria for management/cost control.




(1)  The contracting officer should evaluate—


* * * * *





(vi)  The contractor's cost reduction initiatives (e.g., competition advocacy programs, technical insertion programs, obsolete parts control programs, dual sourcing, spare parts pricing reform, value engineering);





(vii)  The adequacy of the contractor's management approach to controlling cost and schedule; and





(viii)  Any other factors that affect the contractor's ability to meet the cost targets (e.g., foreign currency exchange rates and inflation rates).




(2)  Above normal conditions.





(i)  The contracting officer may assign a higher than normal value when the[re is a high degree of] management effort is intense.  Indicators of this are—


* * * * * 


(C)   [The contractor has a good record of past


performance; 






(D)] The contractor has a substantial record of active participation in Federal socioeconomic programs;






(D[E])  The contractor provides fully documented and reliable cost estimates;






(E)  The contractor has an aggressive cost reduction program that has demonstrable benefits;






(F)  The contractor [makes appropriate make-or-buy decisions] uses a high degree of subcontract competition (e.g., aggressive dual sourcing); [or]






(G)  The contractor has a proven record of cost tracking and control[.]; or






(H)  The contractor aggressively seeks process improvements to reduce costs.

* * * * *




(3)  Below normal conditions.





(i)  The contracting officer may assign a lower than normal value when the management effort is minimal.  Indicators of this are—


* * * * *






(I)  The contractor's cost proposal is inadequate; or





(J)  The contractor has a record of cost overruns or another indication of unreliable cost estimates and lack of cost control.[; or



  (K)  The contractor has a poor record of past performance.]


* * * * *


215.404-71-3  Contract type risk and working capital adjustment.


* * * * *



(b)  Determination.  The following extract from the DD 1547 is annotated to explain the process.


		

		Contractor

		

		Assigned

		Base

		Profit



		Item

		Risk Factors

		

		Value

		(Item 18[20])

		Objective



		25.

		Contract Type Risk

		

		(1)

		(2)

		(3)





* * * * *




(2)  Insert the amount from Block 18[20], i.e., the total allowable costs excluding general and administrative expenses, independent research and development and bid and proposal expenses, and facilities capital cost of money.


* * * * *



(e)  Costs financed.




(1)  Costs financed equal total costs multiplied by the portion (percent) of costs financed by the contractor.




(2)  Total costs equal Block 20 (i.e., all allowable costs, including general and administrative and independent research and development/bid and proposal, but excluding facilities capital cost of money), reduced as appropriate when—


* * * * *


215.404-71-4  Facilities capital employed.



(a)  Description.  This factor focuses on encouraging and rewarding aggressive capital investment in facilities that benefit DoD.  It recognizes both the facilities capital that the contractor will employ in contract performance and the contractor's commitment to improving productivity.



(b)  Determination.  * * *




(1)  * * *




(2)  Use the allocated facilities capital attributable to land, buildings, and equipment, as derived in DD Form 1861, Contract Facilities Capital Cost of Money (see 230.7001).


* * * * *





(ii)  If the value of intracompany transfers has been included in Block 18[20] at cost (i.e., excluding general and administrative (G&A) expenses and profit), add to the contractor's allocated facilities capital, the allocated facilities capital attributable to the buildings and equipment of those corporate divisions supplying the intracompany transfers.  Do not make this addition if the value of intracompany transfers has been included in Block 18[20] at price (i.e., including G&A expenses and profit).




(3)  Multiply (1) by (2).



(c)  Values:  Normal and designated ranges.  [These are the normal values and ranges.  They apply to all situations.]


		Notes

		Asset Type

		Normal Value

		Designated Range



		(1)

		Land

		0%

		N/A



		(1)

		Buildings

		15[0]%

		10% to 20%[N/A]



		(1)

		Equipment

		35[17.5]%

		2[1]0% to [2]50%



		

		

		

		



		(2)

		Land

		0%

		N/A



		(2)

		Buildings

		5%

		0% to 10%



		(2)

		Equipment

		20%

		15% to 25%



		

		

		

		



		(3)

		Land

		0%

		N/A



		(3)

		Buildings

		0%

		0%



		(3)

		Equipment

		0%

		0%







(1)  These are the normal values and ranges. They apply to all situations except those noted in (2) and (3).




(2)  These alternate values and ranges apply to situations where a highly facilitized manufacturing firm will be performing a research and development or services contract.  They balance the method used to allocate facilities capital cost of money, which may produce disproportionate allocation of assets to these types of efforts.




(3)  When using a value from the alternate designated range for the performance risk factor (see 215.404-71-2(c)(2)), do not allow profit on facilities capital employed.



(d)  Evaluation criteria.




(1)  In evaluating facilities capital employed, the contracting officer—





(i)  * * * 





(ii)  Should analyze the productivity improvements and other anticipated industrial base enhancing benefits resulting from the facilities capital investment, including—






(A)  * * * 






(B)  The contractor's level of investment in defense related facilities as compared with the portion of the contractor's total business that is derived from DoD; [and]





(iii)  Should consider any contractual provisions that reduce the contractor's risk of investment recovery, such as termination protection clauses and capital investment indemnification[.]; and





(iv)  Shall ensure that increases in facilities capital investments are not merely asset revaluations attributable to mergers, stock transfers, take-overs, sales of corporate entities, or similar actions.




(2)  Above normal conditions.





(i)  The contracting officer may assign a higher than normal value if the facilities capital investment has direct, identifiable, and exceptional benefits.  Indicators are—






(A)  New investments in state-of-the-art technology that reduce acquisition cost or yield other tangible benefits such as improved product quality or accelerated deliveries; [or]






(B)  Investments in new equipment for research and development applications[.]; or





(C)  Contractor demonstration that the investments are over and above the normal capital investments necessary to support anticipated requirements of DoD programs.


* * * * *


[215.404-71-5  Cost efficiency factor.



(a)  This special factor provides an incentive for contractors to reduce costs.  To the extent that the contractor can demonstrate cost reduction efforts that benefit the pending contract, the contracting officer may increase the prenegotiation profit objective by an amount not to exceed 4 percent of total objective cost (Block 20 of the DD Form 1547) to recognize these efforts.



(b)  To determine if using this factor is appropriate, the contracting officer shall consider criteria, such as the following, to evaluate the benefit the contractor's cost reduction efforts will have on the pending contract:




(1)  The contractor's participation in Single Process Initiative improvements;




(2)  Actual cost reductions achieved on prior contracts;




(3)  Reduction or elimination of excess or idle facilities;




(4)  The contractor's cost reduction initiatives (e.g., competition advocacy programs, technical insertion programs, obsolete parts control programs, spare parts pricing reform, value engineering, outsourcing of functions such as information technology).  Metrics developed by the contractor such as fully loaded labor hours (i.e., cost per labor hour, including all direct and indirect costs) or other productivity measures may provide the basis for assessing the effectiveness of the contractor’s cost reduction initiatives over time;




(5)  The contractor's adoption of process improvements to reduce costs;




(6)  Subcontractor cost reduction efforts; 




(7)  The contractor's effective incorporation of commercial items and processes; or



(8)  The contractor’s investment in new facilities when such investments contribute to better asset utilization or improved productivity.



(c)  When selecting the percentage to use for this special factor, the contracting officer has maximum flexibility in determining the best way to evaluate the benefit the contractor's cost reduction efforts will have on the pending contract.  However, the contracting officer shall consider the impact that quantity differences, learning, changes in scope, and economic factors such as inflation and deflation will have on cost reduction.]


215.404-72  Modified weighted guidelines method for nonprofit organizations other than FFRDCs.


* * * * *



(b)  For nonprofit organizations that are entities that have been identified by the Secretary of Defense or a Secretary of a Department as receiving sustaining support on a cost-plus-fixed-fee basis from a particular DoD department or agency, compute a fee objective for covered actions using the weighted guidelines method in 215.404-71, with the following modifications:




(1)  Modifications to performance risk (Blocks 21-24 of the DD Form 1547).





(i)  If the contracting officer assigns a value from the standard designated range (see 215.404-71-2(c)), reduce the fee objective by an amount equal to 1 percent of the costs in Block 18[20] of the DD Form 1547.  Show the net (reduced) amount on the DD Form 1547.





(ii)  If the contracting officer assigns a value from the alternate designated range, reduce the fee objective by an amount equal to 2 percent of the costs in Block 18 of the DD Form 1547.  Show the net (reduced) amount on the DD Form 1547.





(iii)  Do not assign a value from the technology incentive designated range.


* * * * *


215.404-73  Alternate structured approaches.



(a)  * * *



(b)  The contracting officer may design the structure of the alternate, but it shall include—




(1)  * * *




(2)  Offset for facilities capital cost of money.





(i)  The contracting officer shall reduce the overall prenegotiation profit objective by the lesser of 1 percent of total cost or the amount of facilities capital cost of money.  The profit amount in the negotiation summary of the DD Form 1547 must be net of the offset.





(ii)  * * *


215.404-74  Fee requirements for cost-plus-award-fee contracts.


In developing a fee objective for cost-plus-award-fee contracts, the contracting officer shall—



(a)  * * *



(b)  * * *



(c)  Apply the offset policy in 215.404-73(b)(2) for facilities capital cost of money, i.e., reduce the base fee by the lesser of 1 percent of total costs or the amount of facilities capital cost of money; and


* * * * *
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PART 225—FOREIGN ACQUISITION


* * * * *


SUBPART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION


* * * * *


225.7001  Definitions.

  As used in this subpart—


 
(a)  * * *



[(b)  “Component” and “end product” are defined in the clause at 252.225-7012, Preference for Certain Domestic Commodities.]


(b)[(c)]  * * *



(c)  “Possessions,” as used in the phrase “United States or its possessions,” includes Puerto Rico.

* * * * *


225.7002  Restrictions on food, clothing, fabrics, specialty metals, and hand or measuring tools.


225.7002-1  Restrictions.



(a)  In accordance with Section 9005 of Pub. L. 102-396, as amended (10 U.S.C. 2241 note, Limitations on Food, Clothing, and Specialty Metals Not Produced in the United States), and Section 8109 of Pub. L. 104-208, [The following restrictions implement 

10 U.S.C. 2533a.  Except as provided in subsection 225.7002-2,] do not acquire[--


     (a)]  supplies consisting in whole or in part of a [A]ny of the following [items, either as end products or components,], that [unless the items] have not been grown[, reprocessed, reused,] or produced in the United States or its possessions—[:]



(1)  Food, but this does not restrict acquisition of foods manufactured or processed in the United States or its possessions;[.]



(2)  Clothing;[.]



(3)  Tents, tarpaulins, or covers;[.]



(4)  Cotton and other natural fiber products, or wool (whether in the form of fiber or yarn or contained in fabrics, materials, or manufactured articles), but this does not restrict acquisition of cotton or wool reprocessed or reused in the United States or its possessions;[.]



(5)  Woven silk or woven silk blends;[.]



(6)  Spun silk yarn for cartridge cloth;[.]



(7)  Synthetic fabric or coated synthetic fabric, including all textile fibers and yarns that are for use in such fabrics;[.]



(8)  Canvas products; or[.]



[(9)  Wool (whether in the form of fiber or yarn or contained in fabrics, materials, or manufactured articles).] 



(9[10])  Any item of individual equipment (Federal Supply Class 8465) manufactured from or containing any of the listed fibers, yarns, fabrics, or materials [listed in this paragraph (a)].


(b)  Do not acquire s[S]pecialty metals, including stainless steel flatware, that were not [unless the metals were] melted in steel manufacturing facilities located within the United States or its possessions.



(c)  Do not acquire h[H]and or measuring tools that were not[, unless the tools were] produced in the United States or its possessions.


225.7002-2  Exceptions.


Acquisitions in the following categories are not subject to the restrictions in 225.7002-1—[:]


[(a)  Acquisitions at or below the simplified acquisition threshold.]



(a[b])  [Acquisitions of a]Any of the items in 225.7002-1(a) or (b), if the Secretary concerned, or designee, determines that they [items grown, reprocessed, reused, or produced in the United States] cannot be acquired [as and] when needed in a satisfactory quality and sufficient quantity grown or produced in the United States or its possessions at U.S. market prices.


    [(c)  Acquisitions of items listed in FAR 25.104(a), unless the items are hand or measuring tools.]



(b[d])  Outside the United States—




(1)  [Acquisitions outside the United States i]In support of combat operations;[.]



(2[e])  [Acquisitions of p]Perishable foods by activities located outside the United States for their personnel; or [of those activities.]



(3[f])  Emergency acquisitions by such activities [located outside the United States] for their personnel [of those activities].



(c[g])  Acquisitions by vessels in foreign waters.



(d)  Acquisitions of those supplies listed in FAR 25.104(a), unless the supplies are hand or measuring tools.


(e[h])  Acquisitions not exceeding the simplified acquisition threshold [Acquisitions of items specifically for commissary resale].


(f[i])  Acquisitions of end items [products] incidentally incorporating cotton[, other natural fibers,] or wool, for which the estimated value of the cotton[, other natural fibers,] or wool[—



(1)  I]is not more than 10 percent of the total price of the end item [product]; provided the estimated value of the cotton or wool [and



(2)  D]does not exceed the simplified acquisition threshold.



(g[j])  Supplies purchased specifically for commissary resale [Acquisitions of foods manufactured or processed in the United States, regardless of where the foods (and any component if applicable) were grown or produced].



(h[k])  Purchases of specialty metals by subcontractors at any tier for programs, except [other than]—




(1)  Aircraft;




(2)  Missile and space systems;




(3)  Ships;




(4)  Tank-automotive;




(5)  Weapons; and




(6)  Ammunition.



(i[l])  Purchases [Acquisitions] of specialty metals and chemical warfare protective clothing when the acquisition furthers an agreement with a qualifying country (see 225.872).



(j[m])  Purchases [Acquisitions] of fibers and yarns that are for use in synthetic fabric or coated synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself), if(



(1)  The fabric is to be used as a component of an end item [product] that is not a textile product.  Examples of textile products, made in whole or in part of fabric, include(




(i)  Draperies, floor coverings, furnishings, and bedding (Federal Supply Group 72, Household and Commercial Furnishings and Appliances);





(ii)  Items made in whole or in part of fabric in Federal Supply Group 83, Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothing, Individual Equipment and Insignia;





(iii)  Upholstered seats (whether for household, office, or other use); and





(iv)  Parachutes (Federal Supply Class 1670); or




(2)  The fibers and yarns are para-aramid fibers and yarns manufactured in(




(i)  The Netherlands; or


 


(ii)  Another qualifying country (see 225.872) if the Under Secretary of Defense (Acquisition, Technology, and Logistics) makes a determination in accordance with Section 807 of Pub. L. 105-261 that(





(A)  Procuring articles that contain only para-aramid fibers and yarns manufactured from suppliers within the United States or its possessions would result in sole source contracts or subcontracts for the supply of such para-aramid fibers and yarns;






(B)  Such sole source contracts or subcontracts would not be in the best interest of the Government or consistent with the objectives of the Competition in Contracting Act (10 U.S.C. 2304); and






(C)  The qualifying country permits U.S. firms that manufacture para-aramid fibers and yarns to compete with foreign firms for the sale of para-aramid fibers and yarns in that country.

225.7002-3  Contract clauses.


Unless an exception is known to apply[ies]—



(a)  Use the clause at 252.225-7012, Preference for Certain Domestic Commodities, in all solicitations and contracts which meet or exceed[ing] the simplified acquisition threshold.



(b)[(1)]  Use the clause at 252.225-7014, Preference for Domestic Specialty Metals, in all solicitations and contracts over [exceeding] the simplified acquisition threshold that require delivery of an article containing specialty metals.

     [(2)]  Use the clause with its Alternate I in all solicitations and contracts over [exceeding] the simplified acquisition threshold requiring delivery, for one of the following major programs, of an article containing specialty metals—[:]



(1[i])  Aircraft;[.]



(2[ii])  Missile and space systems;[.]



(3[iii])  Ships;[.]



(4[iv])  Tank-automotive;[.]



(5[v])  Weapons; or[.]



(6[vi])  Ammunition.

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES


* * * * *


252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.


As prescribed in 212.301(f)(iii), use the following clause:


CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (NOV 2001[APR 2002])


* * * * *



(b)  The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.


* * * * *


____
252.225-7012
Preference for Certain Domestic









Commodities (AUG 2000[APR 2002]) 









(10 U.S.C. 2241 note[2533a]).


____
252.225-7014
Preference for Domestic Specialty Metals









(MAR 1998) (10 U.S.C. 2241 note[2533a]).


____
252.225-7015
Preference for Domestic Hand or Measuring









Tools (DEC 1991) (10 U.S.C. 2241 note









[2533a]).


* * * * *


(c)  In addition to the clauses listed in paragraph (e) of the Contract Terms and Conditions Required to Implement Statutes or Executive Orders--Commercial Items clause of this contract (FAR 52.212-5), the Contractor shall include the terms of the following clauses, if applicable, in subcontracts for commercial items or commercial components, awarded at any tier under this contract:


		252.225-7014

		Preference for Domestic Specialty Metals, Alternate I (MAR 1998) (10 U.S.C. 2241 note[2533a]).





* * * * *

252.225-7012  Preference for Certain Domestic Commodities.


As prescribed in 225.7002-3(a), use the following clause:


PREFERENCE FOR CERTAIN DOMESTIC COMMODITIES (AUG 2000[APR 2002])



[(a)  Definitions.  As used in this clause—



  
(1)  “Component” means any item supplied to the Government as part of an end product or of another component.



(2)  “End product” means supplies delivered under a line item of this contract.]


(a[b])  The Contractor agrees to deliver under this contract only such of the following articles that have [shall deliver under this contract only such of the following items, either as end products or components, that have been] been grown, reprocessed, reused, or produced in the United States, its possessions, or Puerto Rico—[:]



(1)  Food;[.]



(2)  Clothing;[.]



(3)  Tents, tarpaulins, or covers;[.]



(4)  Cotton and other natural fiber products;[.]



(5)  Woven silk or woven silk blends;[.]



(6)  Spun silk yarn for cartridge cloth;[.]



(7)  Synthetic fabric, and coated synthetic fabric, including all textile fibers and yarns that are for use in such fabrics;[.]



(8)  Canvas products;[.]



(9)  Wool (whether in the form of fiber or yarn or contained in fabrics, materials, or manufactured articles); or[.]



(10)  Any item of individual equipment (Federal Supply Class 8465) manufactured from or containing such fibers, yarns, fabrics, or materials [listed in this paragraph (b)].



(b[c])  This clause does not apply—




(1)  To supplies [items] listed in [section] FAR 25.104(a) [of the Federal Acquisition Regulation (FAR)], or other supplies [items] for which the Government has determined that a satisfactory quality and sufficient quantity cannot be acquired as and when needed at U.S. market prices;




[(2)  To end products incidentally incorporating cotton, other natural fibers, or wool, for which the estimated value of the cotton, other natural fibers, or wool—




(i)  Is not more than 10 percent of the total price of the end product; and




(ii)  Does not exceed the simplified acquisition threshold in FAR Part 2;]



(2[3])  To foods which [that] have been manufactured or processed in the United States, its possessions, or Puerto Rico[, regardless of where the foods (and any component if applicable) were grown or produced]; 




(3[4])  To chemical warfare protective clothing produced in the countries listed in subsection 225.872-1 of the Defense FAR Supplement; or




(4[5])  To fibers and yarns that are for use in synthetic fabric or coated synthetic fabric (but does apply to the synthetic or coated synthetic fabric itself), if—





(i)  The fabric is to be used as a component of an end item [product] that is not a textile product.  Examples of textile products, made in whole or in part of fabric, include(





(A)  Draperies, floor coverings, furnishings, and bedding (Federal Supply Group 72, Household and Commercial Furnishings and Appliances);






(B)  Items made in whole or in part of fabric in Federal Supply Group 83, Textile/leather/furs/apparel/findings/ tents/flags, or Federal Supply Group 84, Clothing, Individual Equipment and Insignia;






(C)  Upholstered seats (whether for household, office, or other use); and






(D)  Parachutes (Federal Supply Class 1670); or





(ii)  The fibers and yarns are para-aramid fibers and yarns manufactured in the Netherlands.

(End of clause)
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PART 225—FOREIGN ACQUISITION


* * * * *


225.1101  Acquisition of supplies.

* * * * *



(13)  Use the clause at 252.225-7036, Buy American Act--North American Free Trade Agreement Implementation Act--Balance of Payments Program * * * 



(i)(A)  Use the clause in all solicitations and contracts for the items listed at 225.401-70, when the estimated value is $54,372 [56,190] or more and the Trade Agreements Act does not apply.  Include the clause in solicitations for multiple line items if any line item is subject to NAFTA.





(B)  Use the clause with its Alternate I when the estimated value is between $25,000 and $54,372 [56,190].


* * * * *

1
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PART 225—FOREIGN ACQUISITION


* * * * *


SUBPART 225.73—ACQUISITIONS FOR FOREIGN MILITARY SALES

* * * * *


225.7304  Source selection [FMS customer involvement]. 


(a)  FMS customers may request that a defense article or defense service be obtained from a particular contractor.  In such cases, FAR 6.302-4 provides authority to contract without full and open competition.  The FMS customer may also request that a subcontract be placed with a particular firm.  The contracting officer shall  honor such requests from the FMS customer only if the LOA or other written direction sufficiently fulfills the requirements of FAR Subpart 6.3.


[(b)  FMS customers should be encouraged to participate with U.S. Government acquisition personnel in discussions with industry to—




(1)  Develop technical specifications;




(2)  Establish delivery schedules;




(3)  Identify any special warranty provisions or other requirements unique to the FMS customer; and




(4)  Review prices on varying alternatives, quantities, and options needed to make price-performance tradeoffs.



(c)  Do not disclose to the FMS customer any data, including cost or pricing data, that is contractor proprietary unless the contractor authorizes its release.



(d)  Except as provided in paragraph (e)(3) of this section, the degree of FMS customer participation in contract negotiations is left to the discretion of the contracting officer.  Factors that may limit FMS customer participation include situations where—




(1)  The contract includes requirements for more than one FMS customer;




(2)  The contract includes unique U.S. requirements; or




(3)  Contractor proprietary data is a subject of negotiations.]



(b[e])  Do not allow representatives of the FMS customer to—




(1)  Direct the deletion of names of firms from bidders mailing lists or slates of proposed architect-engineer firms.  [Direct the exclusion of certain firms from the solicitation process] (They may suggest the inclusion of certain firms);




(2)  Interfere with a contractor's placement of subcontracts; or




(3)  [Observe or] P[p]articipate in the price negotiations between the U.S. Government and the contractor [involving cost or pricing data, unless a deviation is granted in accordance with Subpart 201.4].



(c[f])  Do not accept directions from the FMS customer on source selection decisions or contract terms (except that, upon timely notice, the contracting officer may attempt to obtain any special contract provisions[,] and warranties[, or other unique requirements] requested by the FMS customer).



(d[g])  Do not honor any requests by the FMS customer to reject any bid or proposal.


[(h)  If an FMS customer requests additional information concerning FMS contract prices, the contracting officer shall, after consultation with the contractor, provide sufficient information to demonstrate the reasonableness of the price and reasonable responses to relevant questions concerning contract price.  This information—




(1)  May include tailored responses, top-level pricing summaries, historical prices, or an explanation of any significant differences between the actual contract price and the estimated contract price included in the initial LOA; and




(2)  May be provided orally, in writing, or by any other method acceptable to the contracting officer.]
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Interim Rules:

Competition Requirements for Purchases from a Required Source  (DFARS Case 2002-D003)


This interim rule requires departments and agencies to conduct market research before purchasing a product listed in the Federal Prison Industries (FPI) Schedule, to determine whether the FPI product is comparable to products available from the private sector that best meet the Government’s needs in terms of price, quality, and time of delivery.  If the FPI product is not comparable, the contracting officer must use competitive procedures to acquire the product and must consider a timely offer from FPI.

Codification and Modification of Berry Amendment (DFARS Case 2002-D002)


This interim rule amends policy pertaining to requirements for the acquisition of domestic food, clothing, fabrics, specialty metals, and hand or measuring tools.  The rule updates statutory references in the DFARS text, and clarifies the DFARS text by specifying that (1) the domestic source requirements apply to listed items acquired either as end products or as components of end products; and (2) for foods manufactured or processed in the United States, an exception to the domestic source requirement applies regardless of where the foods (and any component) were grown or produced. 


Final Rules:


NAFTA Procurement Threshold (DFARS Case 2002-D007) 


This final rule implements the determination of the U.S. Trade Representative to increase the dollar threshold for application of the North American Free Trade Agreement to procurement of supplies from Mexico, from $54,372 to $56,190.


Research and Development Streamlined Contracting Procedures (DFARS Case 2001-D002) 


This final rule eliminates the requirement for posting of solicitations at the Research and Development Streamlined Solicitation/Contract website.  Posting of solicitations at this website is no longer necessary, because contracting activities now make proposed contract actions available to the public through the Governmentwide point of entry (FedBizOpps).      


Changes to Profit Policy (DFARS Case 2000-D018) 


This final rule amends profit policy to reduce the emphasis on facilities investment, add general and administrative expense to the cost base used in determining profit objectives, increase emphasis on performance risk, and encourage contractor cost efficiency.  

Balance of Payments Program (DFARS Case 2000-D020) 


This final rule adds DFARS policy on the Balance of Payments Program to replace FAR policy on this subject that is being eliminated.  The Balance of Payments Program provides a preference for the acquisition of domestic supplies and construction materials for use outside the United States.  

Proposed Rule:


Foreign Military Sales Customer Involvement (DFARS Case 2002-D005) 


This proposed rule adds policy regarding the participation of foreign military sales (FMS) customers in the development of contracts that DoD awards on their behalf.  The objective is to provide FMS customers with more visibility into the contract pricing and award process, while protecting against unauthorized disclosure of contractor proprietary data.  
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