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DAR COUNCIL ACTIVITY REPORT

July 9, 2003

FAR/DFARS Cases Discussed:
	
	                             NO CASE DISCUSSIONS
	


Committee Reports Due:
	2001-037
	Insurance and Pension Costs
	Discuss 7/23/03.

	2002-D017
	Payment Withholding
	Discuss 7/30/03.

	2002-D001
	Electronic Submission and Processing of Payment Requests
	Discuss 7/30/03.

	2001-034
	General Provisions of the Cost Principles
	Discuss 7/23/03.

	2003-D008
	(T) Part 225, Foreign Acquisition
	Initial assessment; strategy; and schedule for transformation cases assigned to the Committee due 7/30/03.

	2003-D010
	(T) Part 233, Protests, Disputes and Appeals, and Appendix A
	RDD: 7/23/03

	1990-D037

(status report)
	Incremental Funding of Fixed Price Contracts: 
	Invite OSDGC to address the DAR Council regarding its legal opinion about authority to enter into non-R&D incrementally funded, FP contracts.  Date TBD.


NOTE 1: The DAR Council will meet next on July 23, 2003.  The Council members will be attending the NCMA West Coast Conference in Los Angeles next week briefing DFARS Transformation.
NOTE 2:  The designation of a (T) in front of the name of a FAR/DFARS Case identifies it as proposed implementation of recommendations made by the DoD Regulatory Transformation Task Force under the DFARS Transformation effort. 
NOTE 3:  FAR Proposed Rule 2002-008, Gains and Losses, Maintenance and Repair Costs, and Material Costs, was published in the Federal Register on 
July 7, 2003.  Comments are due on September 5, 2003. 


[image: image1.emf]U:\My Documents\ FR2002-008.pdf


NOTE 4:  FAC 2001-15 will be issued shortly, which will include eight items.  Publication date TBD. A draft information item is attached below.

[image: image2.emf]U:\My Documents\ FAC 2001-15 Intro.doc


NOTE 5:  The Office of Information and Regulatory Affairs within OFPP has cleared three interim DFARS rules for publication within a few weeks.  No specific publication date has been established yet.  These rules are:
2002-D033    Indian Incentive Program—Commercial Items

2002-D036    Buy-to-budget Acquisition:  End Items

2003-D004    Multiyear Procurement Authority for Environmental Services for                     Military Installations

	J-33

  CONTACTS:
	  Ynette Shelkin, DLA Policy Member, DAR Council

    703-767-1356/DSN: 427-1356; fax: 703-767-1458

    e-mail:  ynette.shelkin@dla.mil    

    Pauline Perkins, Secretary

   703-767-1419/DSN: 427-1419; fax: 703-767-1458

    e-mail:  pauline.perkins@dla.mil 


Activity reports are available on the DLA Regulations Web Page at


  � HYPERLINK "http://www.dla.mil/j-3/j-336/logisticspolicy/DARcouncil.htm" ��http://www.dla.mil/j-3/j-336/logisticspolicy/DARcouncil.htm�  
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 15 and 31
[FAR Case 2002-008]
RIN 9000-AJ69

Federal Acquisition Regulation; Gains
and Losses, Maintenance and Repair
Costs, and Material Costs

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils) are proposing to amend the
Federal Acquisition Regulation (FAR)
by deleting the cost principle regarding
maintenance and repair costs, revising
the cost principles regarding gains and
losses on disposition or impairment of
depreciable property or other capital
assets, and by revising the language
concerning material costs.
DATES: Interested parties should submit
comments in writing on or before
September 5, 2003 to be considered in
the formulation of a final rule.
ADDRESSES: Submit written comments
to—General Services Administration,
FAR Secretariat (MVA), 1800 F Street,
NW., Room 4035, ATTN: Laurie Duarte,
Washington, DC 20405.

Submit electronic comments via the
Internet to—farcase.2002-008@gsa.gov.

Please submit comments only and cite
FAR case 2002—008 in all
correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: The
FAR Secretariat, Room 4035, GS
Building, Washington, DC, 20405, at
(202) 501-4755 for information
pertaining to status or publication
schedules. For clarification of content,
contact Edward Loeb, Procurement
Analyst, at (202) 501-0650. Please cite
FAR case 2002—-008.

SUPPLEMENTARY INFORMATION:

A. Background

The DoD Director of Defense
Procurement established a special
interagency Ad Hoc Committee to
perform a comprehensive review of
policies and procedures in FAR Part 31,
Contract Cost Principles and
Procedures, relating to cost
measurement, assignment, and

allocation. The Director announced a
series of public meetings in the Federal
Register notice at 66 FR 13712, March
7, 2001, (with a “correction to notice”
published in the Federal Register at 66
FR 16186, March 23, 2001). Attendees at
the public meetings (held on April 19,
2001, May 10-11, 2001, and June 12,
2001) included representatives from
industry, Government, and other
interested parties who provided views
on potential areas for revision in FAR
Part 31. The Ad Hoc Committee
reviewed the cost principles and
procedures and the public comments;
identified potential changes to the FAR;
and submitted several reports, including
draft proposed rules for consideration
by the Councils.

The Councils reviewed the reports
related to FAR 31.205-16, Gains and
losses on disposition or impairment of
depreciable property or other capital
assets, FAR 31.205-24, Maintenance
and repair costs, and FAR 31.205-26,
Material costs, and proposed the
following revisions:

1. FAR 31.205-16. Add a new
paragraph (b) that addresses the method
and timing for determining the gain and
loss associated with a sale and leaseback
arrangement. The Councils believe that
(a) a contractor should not benefit or be
penalized for entering into a sale and
leaseback arrangement; (b) the
Government should reimburse the
contractor the same amount for the
subject asset as if the contractor had
retained title; and (c) the Government
would be precluded from recovering the
financing costs that were imbedded in
the sales price should the gain be
recognized at the date of the sale and
leaseback arrangement. For these
reasons, the Councils are recommending
that the gain or loss be determined at
the end of the lease term or when the
contractor no longer occupies the
property (whichever date is later), rather
than the date of the sale and leaseback
arrangement. Implementation of
adequate agency guidance and tracking
controls (e.g., maintenance of
permanent files on contractors by
auditors) should assure that the
Government properly computes its
share of the gain or loss at the date of
disposition.

The Councils do not believe the
impairment language currently in
paragraph (f) of the cost principle
should be revised because 48 CFR
9904.404—Capitalization of Tangible
Assets, and 48 CFR 9904.409—Cost
Accounting Standard—Depreciation of
Tangible Capital Assets, do not address
the issue of asset impairments.

2. FAR 31.205-24. Delete this cost
principle which addresses the

assignment of maintenance and repair
costs to cost accounting periods. The
Councils believe that 48 CFR 9904—
Cost Accounting Standards adequately
addresses these costs for contracts
subject to full CAS coverage. For
business units with no contracts subject
to full CAS coverage, Generally
Accepted Accounting Principles
(GAAP) would apply to all of the
contracts in the business unit subject to
FAR Part 31. GAAP, which include
criteria for determining whether a cost
should be expensed or capitalized,
adequately address this issue. For
business units that have contracts
subject to full CAS coverage and
contracts that are not, the contractor
would be required to apply a method
that was consistent with GAAP for the
contracts that are not subject to full CAS
coverage (this method could be the same
as the method used by the business unit
for contracts subject to full CAS
coverage).

3. FAR 31.205-26. Delete the current
paragraph (c) and the last sentence of
the current paragraph (d). Paragraph (c)
requires that adjustments for differences
in physical and book inventories relate
to the period of contract performance.
The Councils recommend deleting this
provision, and, thereby, relying upon
GAAP.

The Councils also recommend
deleting the last sentence of the current
paragraph (d). This sentence provides
specific methods for estimating material
costs. Since FAR 31 focuses on criteria
regarding the allowability of costs rather
than the methods used to estimate costs,
this sentence has been deleted.

4. Make related editorial changes.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The Councils do not expect this
proposed rule to have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because most
contracts awarded to small entities use
simplified acquisition procedures or are
awarded on a competitive, fixed-price
basis, and do not require application of
the cost principles discussed in this
rule. An Initial Regulatory Flexibility
Analysis has, therefore, not been
performed. We invite comments from
small businesses and other interested
parties. The Councils will consider
comments from small entities
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concerning the affected FAR Parts 15
and 31 in accordance with 5 U.S.C. 610.
Interested parties must submit such
comments separately and should cite 5
U.S.C. 601, et seq. (FAR case 2002—008),
in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the FAR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

List of Subjects in 48 CFR Parts 15 and
31

Government procurement.

Dated: June 26, 2003.
Laura G. Smith,
Director, Acquisition Policy Division.

Therefore, DoD, GSA, and NASA
propose amending 48 CFR parts 15 and
32 as set forth below:

1. The authority citation for 48 CFR
parts 15 and 31 is revised to read as
follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 15—CONTRACTING BY
NEGOTIATION

15.208 [Amended]

2. In section 15.408, amend Table 15—
2, which follows paragraph (m)(4), by
removing from paragraph A.(1) of Item
II, Cost Elements, ¢“31.205-26(e)”” and
adding ““31.205-26(c)” in its place.

PART 31—CONTRACT COST
PRINCIPLES AND PROCEDURES

3. In section 31.205-7, revise the last
sentence in paragraph (c)(2) to read as
follows:

31.205-7 Contingencies.

* * * * *

(C) * *x %
(2) * * * (See, for example, 31.205—

6(g) and 31.205-19).

* * * * *

31.205-11 [Amended]

4. Amend section 31.205-11 in
paragraph (k) by removing ““31.205-
26(e)” and adding ““31.205-26(c)” in its
place.

5. Amend section 31.205—16 as
follows:

a. Revise paragraph (a);

b. Redesignate paragraphs (b) through
(g) as (c) through (h), respectively;

c. Add a new paragraph (b);

d. Revise the newly designated
paragraphs (c), (d)(1), (e), and (f);

e. Amend the newly designated
paragraph (d)(2)(ii) by removing

“subparagraph (c)(1)” and adding
“paragraph (d)(1)” in its place;

f. Amend the newly designated
paragraph (g) by removing “shall be”
and adding “is” in its place; and

g. Amend the first sentence of the
newly designated paragraph (h) by
removing ‘“‘shall be”” and adding “is” in
its place. The added and revised text
reads as follows:

31.205-16 Gains and losses on
disposition or impairment of depreciable
property or other capital assets.

(a) The Government and the
contractor shall include gains and losses
from the sale, retirement, or other
disposition (but see 31-205.19) of
depreciable property in the year in
which they occur as credits or charges
to the cost grouping(s) in which the
depreciation or amortization applicable
to those assets was included (but see
paragraph (e) of this subsection).
However, no gain or loss is recognized
as a result of the transfer of assets in a
business combination (see 31.205-52).

(b) Notwithstanding the provisions in
paragraph (c) of this subsection, when
costs of depreciable property are subject
to the sale and leaseback limitations in
31.205-11(m)(1) or 31.205-36(b)(2)—

(1) The gain or loss is the difference
between the fair market value on the
disposition date and the adjusted asset
value at the time of disposition (as
defined in paragraph (b)(3) of this
subsection);

(2) The disposition date is the later
of—

(i) The latest ending date of the lease
term, including any extensions and
renewals; or

(ii) The date the contractor vacates the
property; and

(3) The adjusted asset value at the
time of disposition is the contractor’s
original asset cost less the sum of—

(i) The allowable depreciation costs
for the period prior to the date of the
sale and leaseback; and

(ii) The depreciation costs that would
have been allowed had the contractor
retained title to the property from the
date of the sale and leaseback until the
disposition date.

(c) The Government and the
contractor consider gains and losses on
disposition of tangible capital assets
including those acquired under capital
leases (see 31.205—-11(m)) as
adjustments of depreciation costs
previously recognized. The gain or loss
for each asset disposed of is the
difference between the net amount
realized, including insurance proceeds
from involuntary conversions, and its
undepreciated balance. The Government
and the contractor shall limit the gain

recognized for contract costing purposes
to the difference between the
acquisition cost (or for assets acquired
under a capital lease, the value at which
the leased asset is capitalized) of the
asset and its undepreciated balance
(except see paragraph (d)(2)(i) or (ii) of
this subsection).

(d)* * *

(1) When there is a cash award and
the converted asset is not replaced, the
Government and the contractor shall
recognize the gain or loss in the period
of disposition. The gain recognized for
contract costing purposes is limited to
the difference between the acquisition
cost of the asset and its undepreciated

balance.
* * * * *

(e) The Government and the
contractor shall not recognize gains or
losses on the disposition of depreciable
property as a separate charge or credit
when the contractor—

(1) Processes the gains and losses
through the depreciation reserve
account and reflects them in the
depreciation allowable under 31.205—
11; or

(2) Exchanges the property as part of
the purchase price of a similar item, and
takes into consideration the gain or loss
in the depreciation cost basis of the new
item.

(f) The Government and the contractor
shall consider gains and losses arising
from mass or extraordinary sales,
retirements, or other disposition other
than through business combinations on

a case-by-case basis.
* * * * *

31.205-24 [Removed & Reserved]

6. Remove and reserve section
31.205-24.

7. Revise section 31.205-26 to read as
follows:

31.205-26 Material costs.

(a) Material costs include the costs of
such items as raw materials, parts,
subassemblies, components, and
manufacturing supplies, whether
purchased or manufactured by the
contractor, and may include such
collateral items as inbound
transportation and intransit insurance.
In computing material costs, the
contractor shall consider reasonable
overruns, spoilage, or defective work
(unless otherwise provided in any
contract provision relating to inspecting
and correcting defective work).

(b) The contractor shall—

(1) Adjust the costs of material for
income and other credits, including
available trade discounts, refunds,
rebates, allowances, and cash discounts,
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and credits for scrap, salvage, and
material returned to vendors; and
(2) Credit such income and other

credits either directly to the cost of the
material or allocate such income and

other credits as a credit to indirect costs.

When the contractor can demonstrate
that failure to take cash discounts was
reasonable, the contractor does not need
to credit lost discounts.

(c) When materials are purchased
specifically for and are identifiable
solely with performance under a
contract, the actual purchase cost of
those materials should be charged to the
contract. If material is issued from
stores, any generally recognized method
of pricing such material is acceptable if

that method is consistently applied and
the results are equitable.

(d) Allowance for all materials,
supplies and services that are sold or
transferred between any divisions,
subdivisions, subsidiaries or affiliates of
the contractor under a common control
shall be on the basis of cost incurred in
accordance with this subpart. However,
allowance may be at price when—

(1) It is the established practice of the
transferring organization to price
interorganizational transfers at other
than cost for commercial work of the
contractor or any division, subsidiary or
affiliate of the contractor under a
common control; and

(2) The item being transferred
qualifies for an exception under 15.403—

1(b) and the contracting officer has not
determined the price to be
unreasonable.

(e) When a commercial item under
paragraph (c) of this subsection is
transferred at a price based on a catalog
or market price, the contractor—

(1) Should adjust the price to reflect
the quantities being acquired; and

(2) May adjust the price to reflect the
actual cost of any modifications
necessary because of contract
requirements.

31.205-44 [Amended]
8. Amend section 31.205—44 in
paragraph (f) by removing “31.205-24".

[FR Doc. 03-16982 Filed 7—3-03; 8:45 am]
BILLING CODE 6820-EP-U
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	DEPARTMENT OF DEFENSE



	GENERAL SERVICES ADMINISTRATION



	NATIONAL AERONAUTICS AND SPACE ADMINISTRATION



	48 CFR Chapter 1



	Federal Acquisition Circular 2001-15; Introduction



AGENCIES:  Department of Defense (DoD), General Services Administration (GSA), and National Aeronautics and Space Administration (NASA).



ACTION:  Summary presentation of final rules and technical amendments and corrections.



SUMMARY:  This document summarizes the Federal Acquisition Regulation (FAR) rules agreed to by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council in this Federal Acquisition Circular (FAC) 2001-15.  A companion document, the Small Entity Compliance Guide (SECG), follows this FAC.  The FAC, including the SECG, is available via the Internet at http://www.arnet.gov/far.



DATES:  For effective dates and comment dates, see separate documents which follow.



FOR FURTHER INFORMATION CONTACT:  The FAR Secretariat, Room 4035, GS Building, Washington, DC 20405, (202) 501-4755, for information pertaining to status or publication schedules.  For clarification of content, contact the analyst whose name appears in the table below in relation to each FAR case or subject area.  Please cite FAC 2001-15 and specific FAR case number(s).  Interested parties may also visit our website at http://www.arnet.gov/far.



Item	Subject	FAR case	Analyst







I	Elimination of Standard Form	2001-032	De Stefano



	129, Solicitation Mailing List



	Application







II	Energy-Efficient Standby		2001-028	Smith



	Power Devices







III	Electronic Listing of			2001-030	Zaffos



	Acquisition Vehicles Available



	For Use By More Than One



	Agency







IV	Compensation Cost Principle	2001-008	Loeb







V	Leadership in Environmental 	2000-005	Goral



	Management (E.O. 13148)







VI	Selling Cost Principle		2001-024	Loeb







VII	Section 508 Micropurchase		2002-012	Nelson



	Exception Sunset Provision







VIII	Technical Amendments







SUPPLEMENTARY INFORMATION: Summaries for each FAR rule follow.  For the actual revisions and/or amendments to these FAR cases, refer to the specific item number and subject set forth in the documents following these item summaries.  



	FAC 2001-15 amends the FAR as specified below:



Item I—Elimination of Standard Form 129, Solicitation Mailing List Application (FAR Case 2001-032)



	This final rule removes the requirement for contracting offices to establish and maintain manual solicitation mailing lists and the need to use the Standard Form (SF) 129, Solicitation Mailing List Application.  The purpose of the rule is to broaden use and reliance on e-business applications.  It is expected that this rule will eliminate, in part, the need for contracting offices to maintain paper-based sources of contractor information.



Item II—Energy-Efficient Standby Power Devices (FAR Case 2001-028)



This final rule implements Executive Order 13221, of 



July 31, 2001, Energy-Efficient Standby Power Devices, by providing guidance on energy-efficient standby power devices.  The rule also clarifies requirements for the purchase of recovered material.  The requirements of this rule apply to contracting officers that purchase products that use external standby power devices or that contain an internal standby power function, and products that are composed of recovered material.  The rule impacts Government contracting and technical personnel to ensure that they buy energy-efficient products.



Item III—Electronic Listing of Acquisition Vehicles Available For Use By More Than One Agency (FAR Case �2001-030)



	This final rule provides the regulatory underpinning for the operation and use of an online directory to facilitate greater awareness of contracts available for multiple agency use.  The rule—



	1.  Adds a new Subpart 5.6, Publicizing Multi-Agency Use Contracts, that—



	(a) Provides the Internet address to access the database;



	(b) Requires agencies to enter information into the database within ten days of award of a Governmentwide acquisition contract (GWAC), multi-agency contract, Federal Supply Schedule contract, or other procurement instrument intended for use by multiple agencies including blanket purchase agreements under Federal Supply Schedule contracts; and



	(c) Requires contracting activities to enter information into the database by October 31, 2003, on all existing contracts and other procurement instruments intended for use by multiple agencies, except for those expiring on or before June 1, 2004.



	2.  Adds language at FAR 7.105(b)(1) to consider the sources contained in the database as prospective sources of supplies and services.



	3.  Adds language at FAR 10.002(b)(2)(iv) to encourage querying the database during market research for information relevant to agency acquisitions.



Item IV—Compensation Cost Principle (FAR Case 2001-008)



	This final rule amends the FAR to revise the “compensation for personal services” cost principle by removing unnecessary and duplicative language and restructuring it.  This rule is of particular interest to contracting officers who use cost analysis to price contracts and modifications, and who determine or negotiate reasonable costs in accordance with a clause of a contract, e.g., price revision of fixed-price incentive contracts, terminated contracts, indirect cost rates.



Item V—Leadership in Environmental Management (E.O. 13148) (FAR Case 2000-005)



	This final rule provides policies and procedures for obtaining contractor information so that agencies can implement environmental management systems and complete facility compliance audits.  The rule implements Executive Order 13148 of April 21, 2000, Greening the Government through Leadership in Environmental Management.  The requirements of this rule apply to facilities owned or operated by Federal agencies, except those facilities located outside the United States and its outlying areas.



Item VI—Selling Cost Principle (FAR Case 2001-024)



	This final rule amends the FAR to revise the “selling costs” cost principle by restructuring the paragraphs and removing unnecessary and duplicative language to increase clarity.  The rule does not change the allowability of selling costs.  The case was initiated at the request of the Aerospace Industries Association (AIA).  This rule is of particular interest to contractors and contracting officers who use cost analysis to price contracts and modifications, and who determine or negotiate reasonable costs in accordance with a clause of a contract, e.g., price revision of fixed-price incentive contracts, terminated contracts, or indirect cost rates.



Item VII—Section 508 Micropurchase Exception Sunset Provision (FAR Case 2002-012)



	The interim rule published in the Federal Register at 67 FR 80321, December 31, 2002, is converted to a final rule, without change, to extend the Electronic and Information Technology (Section 508) micropurchase exception to October 1, 2004.



Item VIII—Technical Amendments



	These amendments update references and make editorial changes at FAR 19.1005 and 52.212-1.



Dated:







LAURA AULETTA,



Director,



Acquisition Policy Division.



[billing code 6820-EP]
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