1. WHAT IMPACT HAS FARA AND FASA HAD ON PRICING?

FARA and FASA broadened the definition “commercial item” and revised the regulation pertaining to pricing those items to make them more consistent with the commercial market place.  In the commercial market place, buyers are concerned with the value (to them) of the item being purchased rather than the cost incurred by the seller.  Thus the FAR now prioritizes the use of price analysis for commercial items, and prohibits requests for certified cost and pricing data 

Pricing will not always be “easier” for commercial items under FARA and FASA. As with non-commercial items, sole source suppliers may attempt to leverage their market position by charging prices higher than what can be determined fair and reasonable using the prescribed price analysis techniques and other than certified cost and pricing data.  

2. HOW DO I COMPLETE A PRICE ANALYSIS FOR COMMERCIAL ITEMS?

Analyzing the prices offered in response to a commercial acquisition is no different than analyzing prices offered for non-commercial items, except for the limitation on requesting certified cost data.  The techniques cited at FAR Subpart 15.404-1(b) apply when evaluating prices for commercial items.  However, when evaluating prices the contracting officer should be mindful of the definition of commercial items cited FAR Subpart 2.101 “Commercial item” (c)(2).  The definition allows commercial items, with minor modifications to meet government needs, to be determined commercial.  When commercial items have been modified to meet government needs the prices would have to be adjusted in consideration of the modifications.  The cost of the modification along with the value added should be quantified before the price analysis is completed.   

3. HOW DO I USE MARKET RESEARCH AND CATALOG PRICES WHEN

ACQUIRING COMMERCIAL ITEMS?

Along with a determination of commerciality, market research should also make the contracting officer aware of any published price lists or commercial catalogs.  Once an item has been determined to be commercial, the price list or catalog can serve as a starting point for making a price reasonableness determination.  The fact that an item is based on a published price list or in a commercial catalog it does not mean the list price or catalog price is fair and reasonable.  However, the information obtained during market research can be built upon to establish a price reasonableness determination.   The contracting officer should consider discounts, modifications to items cited on price lists and in catalogs along with the actual market prices and indices that effect the actual commodity or service.  

If a catalog or price list is used to determine price reasonableness the contracting officer must make sure the file is documented stating the catalog or price list is current, the prices depicted are the same as available to the commercial public in accordance with DLAD 15.803-2(d).

4. WHAT IS A PRIME VENDOR (PV)?

A prime vendor is a distributor of a homogeneous product line.  Prime Vendor uses long term contracts that set forth price, product, and delivery agreements with suppliers of a variety of goods usually for regionally grouped customers. ECI links all trading partners with the customer. 

5. WHAT IS A VIRTUAL PRIME VENDOR (PVP)?

A virtual prime vendor is an integrator who makes use of commercial and government inventories, contracts and other means to provide a complete logistic solution covering numerous commodity and product lines for the customer.  Services can include forecasting requirements, inventory control, engineering support, technical services, storage and distribution, and any other functions required to satisfy customers’ needs.  

6. WHAT SHOULD A CONTRACTION OFFICER DO IF HE OR SHE CANNOT DETERMINE A PRICE FAIR AND REASONABLE?

As with any other items, there will be times when the contracting officer cannot determine the price of a commercial item fair and reasonable.  After exploring all possible market alternatives with the requiring activity and other members of the acquisition team, the contracting officer should escalate negotiations in accordance with FAR 15.805(d) and agency procedures.  If the price still cannot be determined to be fair and reasonable and it is not in the best interest of the government to forego or delay the requirement, then the contracting officer should make the award and document the file accordingly.  If the requirement is likely to recur, the acquisition team should consider initiating actions to enhance the government’s market leverage prior to the next procurement.  For example, the acquisition team should look for cost effective opportunities to combine requirements or enter into long-term contracts.  It may be appropriate to consider a non-traditional method of support such as on-demand manufacturing arrangement or a contract negotiated to take advantage of the contractor’s production schedule rather than our demand pattern.  

