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SOLICITATION/CONTRACT FORM 
 
The terms and conditions set forth in solicitation SPM300-11-R-0068 are incorporated into 
subject contract. 
 
 
PERFORMANCE PERIOD: 
 

A. Effective Period of the Contract:  
 
Base Period – April 6, 2012 through October 5, 2013. 
Option Period 1 – October 6, 2013 through April 5, 2015. 
Option Period 2 – April 6, 2015 through October 5, 2016. 

 

ESTIMATED DOLLAR VALUE/GUARANTEED MINIMUM/MAXIMUM  
 

A. The following chart includes the 18 month estimated dollar value and the 4.5 year 
estimated dollar value, along with the guaranteed 10% minimum and 200% maximum.  
The guaranteed minimum and maximum, although based on estimates, are a firm dollar 
amount calculated as a percentage of the estimated dollar value; the minimum contract 
dollar value below constitutes the Government’s legal ordering obligation under the 
contract.  The maximum contract dollar value is the legal limit of dollars that can be 
obligated against this contract.  

      

Colorado Schools 
18- Month 
Estimate 

(Base Period) 

4.5 Year 
Estimate 

(Total incl. 
Options) 

10% MIN 
 

200% MAX 
(4.5 Years) 

Group I  NON- DOD $6,202,177.47 $18,606,532.41 $620,217.75 $37,213,064.82 

 
 

The term “18 Month Estimate” refers to the Government’s good faith estimate of the 
requirement for the base period. 
 
The minimum contract dollar value is $620,217.75. 
The maximum contract dollar value is $37,213,064.82.  
 
 

I.    START-UP PERIOD  
The Contractor’s start up period will take place prior to the first order.  The Contractor 
shall submit a proposed implementation schedule to the Contracting Officer within 
fifteen (15) days after award highlighting the steps that will be taken to implement a fully 
functional distribution account, including all EDI transactions for all customers covered 
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by this solicitation. An additional thirty (30) days will be granted for actual 
implementation.  No more than forty-five (45) days after award will be permitted for each 
contractor to have fully functional distribution accounts in place for all customers. 

 
II. ORDERING CATALOGS 
 
The following form a part of FreshPack Produce Inc. Inc.’s offer and are hereby incorporated as 
part of subject contract: 
  
• Offered delivered price to be utilized for first week of ordering. The Pricing Proposal  

spreadsheet submitted on October 11, 2011 is attached. 
• Distribution prices are fixed for each Base Period and for each Option Period. 

 
 

  
SUPPLIES OF SERVICES AND PRICES 
 
ITEMS:  Full-Line Fresh Fruit and Vegetables 
 
 
CUSTOMERS:   Non-DoD USDA School customers in the Colorado Zone. Listed in 
Attachment 3 of solicitation. 
 
 
FOB TERMS:  FOB Destination for all items. 
 
 
CATALOG #:    Non-DoD USDA School customers will order under SPM300-12-D-S114.  
FreshPack Produce Inc. will invoice in accordance with the customer’s orders. 
 
As of 10/01/2012: 
 
SPM300-12-D-S114 is hereby changed to SPM300-13-D-S114. 
 
All orders placed on or before 30 September 2012 are to be invoiced under SPM300-12-D-S114 
regardless of delivery date. 
 
As of 10/01/2013: 
 
SPM300-13-D-S114 is hereby changed to SPM300-14-D-S114. 
 
All orders placed on or before 30 September 2013 are to be invoiced under SPM300-13-D-S114 
regardless of delivery date. 
 
As of 10/01/2014: 
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SPM300-14-D-S114 is hereby changed to SPM300-15-D-S114. 
 
All orders placed on or before 30 September 2014 are to be invoiced under SPM300-14-D-S114 
regardless of delivery date. 
 
As of 10/01/2015: 
 
SPM300-15-D-S114 is hereby changed to SPM300-16-D-S114. 
 
All orders placed on or before 30 September 2015 are to be invoiced under SPM300-15-D-S114 
regardless of delivery date. 
 
 
 
CATALOG PRICING:   
 
All catalog pricing is valid from Sunday thru Saturday.  Catalog updates must be received no 
later than 12:00 P.M. EST the preceding Wednesday. 
 
The USDA School Customers are required to place orders no later than 72 hours before delivery 
date. 
 
All pricing will be firm at time of order. 
 
FreshPack Produce Inc. will not invoke any additional charges for emergency orders (defined as 
an order that is placed for same day delivery).    
 
 
 
DELIVERIES AND PERFORMANCE 
 
The following is the designated plant location for the performance of this contract for all contract 
line items: 
 

FreshPack Produce Inc.  
5151 Bannock St. Suite #12 

Denver, Colorado 80216 
(303) 412-6242 

 
 
 
The following Clauses and Provisions are included in this contract: 
 
Remove Far Clause 52.212-5 -- Contract Terms and Conditions Required to Implement 
Statutes or Executive Orders -- Commercial Items. (March 2012) 
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Replace with Far Clause 52.212-5 -- Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders -- Commercial Items (April 2012) 

(a) The Contractor shall comply with the following Federal Acquisition Regulation (FAR) 
clauses, which are incorporated in this contract by reference, to implement provisions of law or 
Executive orders applicable to acquisitions of commercial items: 
 
(1) 52.222-50, Combating Trafficking in Persons (FEB 2009) (22 U.S.C. 7104(g)). 
 
____ Alternate I (AUG 2007) of 52.222-50 (22 U.S.C. 7104(g)). 
 
(2) 52.233-3, Protest After Award (AUG 1996) (31 U.S.C. 3553). 
 
(3) 52.233-4, Applicable Law for Breach of Contract Claim (OCT 2004) (Pub. L. 108-77, 108-
78). 
 
(b) The Contractor shall comply with the FAR clauses in this paragraph (b) that the contracting 
officer has indicated as being incorporated in this contract by reference to implement provisions 
of law or Executive orders applicable to acquisitions of commercial items: 
 
[Contracting Officer check as appropriate.] 
 
___ (1) 52.203-6, Restrictions on Subcontractor Sales to the Government (Sept 2006), with 
Alternate I (Oct 1995) (41 U.S.C. 253g and 10 U.S.C. 2402). 
 
_X__ (2) 52.203-13, Contractor Code of Business Ethics and Conduct (Apr 2010) (Pub. L. 110-
252, Title VI, Chapter 1 (41 U.S.C. 251 note)). 
 
___ (3) 52.203-15, Whistleblower Protections under the American Recovery and Reinvestment 
Act of 2009 (Jun 2010) (Section 1553 of Pub L. 111-5) (Applies to contracts funded by the 
American Recovery and Reinvestment Act of 2009). 
 
_X__ (4) 52.204-10, Reporting Executive compensation and First-Tier Subcontract Awards (Feb 
2012) (Pub. L. 109-282) (31 U.S.C. 6101 note). 
 
___ (5) 52.204-11, American Recovery and Reinvestment Act—Reporting Requirements (Jul 
2010) (Pub. L. 111-5). 
 
_X__ (6) 52.209-6, Protecting the Government’ Interest When Subcontracting with Contractors 
Debarred, Suspended, or Proposed for Debarment (Dec 2010) (31 U.S.C. 6101 note).  
 
___ (7) 52.209-9, Updates of Publicly Available Information Regarding Responsibility Matters 
(Jan 2012) (41 U.S.C. 2313). 
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___ (8) 52.209-10, Prohibition on Contracting with Inverted Domestic Corporations (section 740 
of Division C of Public Law 111-117, section 743 of Division D of Public Law 111-8, and 
section 745 of Division D of Public Law 110-161). 
 
_X__ (9) 52.219-3, Notice of HUBZone Set-Aside or Sole-Source Award (Nov 2011) (15 U.S.C. 
657a). 
 
___ (10) 52.219-4, Notice of Price Evaluation Preference for HUBZone Small Business 
Concerns (Jan 2011) (if the offeror elects to waive the preference, it shall so indicate in its 
offer)(15 U.S.C. 657a). 
 
___ (11) [Reserved] 
 
___ (12) (i) 52.219-6, Notice of Total Small Business Aside (Nov 2011) (15 U.S.C. 644). 
 
___ (ii) Alternate I (Nov 2011). 
 
___ (iii) Alternate II (Nov 2011). 
 
___ (13) (i) 52.219-7, Notice of Partial Small Business Set-Aside (June 2003) (15 U.S.C. 644). 
 
___ (ii) Alternate I (Oct 1995) of 52.219-7. 
 
___ (iii) Alternate II (Mar 2004) of 52.219-7. 
 
___ (14) 52.219-8, Utilization of Small Business Concerns (Jan 2011) (15 U.S.C. 637(d)(2) and 
(3)). 
 
___ (15) (i) 52.219-9, Small Business Subcontracting Plan (Jan 2011) (15 U.S.C. 637 (d)(4).) 
 
___ (ii) Alternate I (Oct 2001) of 52.219-9. 
 
___ (iii) Alternate II (Oct 2001) of 52.219-9. 
 
___ (iv) Alternate III (July 2010) of 52.219-9. 
 
___ (16) 52.219-13, Notice of Set-Aside of Orders (Nov 2011) (15 U.S.C. 644(r)). 
 
___ (17) 52.219-14, Limitations on Subcontracting (Nov 2011) (15 U.S.C. 637(a)(14)). 
 
___ (18) 52.219-16, Liquidated Damages—Subcontracting Plan (Jan 1999) (15 U.S.C. 
637(d)(4)(F)(i)). 
 
___ (19) (i) 52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business 
Concerns (Oct 2008) (10 U.S.C. 2323) (if the offeror elects to waive the adjustment, it shall so 
indicate in its offer). 
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___ (ii) Alternate I (June 2003) of 52.219-23. 
 
___ (20) 52.219-25, Small Disadvantaged Business Participation Program—Disadvantaged 
Status and Reporting (Dec 2010) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323). 
 
___ (21) 52.219-26, Small Disadvantaged Business Participation Program—Incentive 
Subcontracting (Oct 2000) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323). 
 
___ (22) 52.219-27, Notice of Service-Disabled Veteran-Owned Small Business Set-Aside (Nov 
2011) (15 U.S.C. 657f). 
 
__X_ (23) 52.219-28, Post Award Small Business Program Rerepresentation (Apr 2009) (15 
U.S.C. 632(a)(2)). 
 
___ (24) 52.219-29, Notice of Set-Aside for Economically Disadvantaged Women-Owned Small 
Business (EDWOSB) Concerns (Apr 2012) (15 U.S.C. 637(m)). 
 
___ (25) 52.219-30, Notice of Set-Aside for Women-Owned Small Business (WOSB) Concerns 
Eligible Under the WOSB Program (Apr 2012) (15 U.S.C. 637(m)). 
 
__X_ (26) 52.222-3, Convict Labor (June 2003) (E.O. 11755). 
 
_X__ (27) 52.222-19, Child Labor—Cooperation with Authorities and Remedies (Mar 2012) 
(E.O. 13126). 
 
_X__ (28) 52.222-21, Prohibition of Segregated Facilities (Feb 1999). 
 
_X__ (29) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246). 
 
_X__ (30) 52.222-35, Equal Opportunity for Veterans (Sep 2010) (38 U.S.C. 4212). 
 
_X__ (31) 52.222-36, Affirmative Action for Workers with Disabilities (Oct 2010) (29 U.S.C. 
793). 
 
__X_ (32) 52.222-37, Employment Reports on Veterans (Sep 2010) (38 U.S.C. 4212). 
 
_X__ (33) 52.222-40, Notification of Employee Rights Under the National Labor Relations Act 
(Dec 2010) (E.O. 13496). 
 
___ (34) 52.222-54, Employment Eligibility Verification (Jan 2009). (Executive Order 12989). 
(Not applicable to the acquisition of commercially available off-the-shelf items or certain other 
types of commercial items as prescribed in 22.1803.) 
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___ (35) (i) 52.223-9, Estimate of Percentage of Recovered Material Content for EPA-
Designated Items (May 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable to the acquisition of 
commercially available off-the-shelf items.) 
 
___ (ii) Alternate I (May 2008) of 52.223-9 (42 U.S.C. 6962(i)(2)(C)). (Not applicable to the 
acquisition of commercially available off-the-shelf items.) 
 
___ (36) 52.223-15, Energy Efficiency in Energy-Consuming Products (Dec 2007) (42 U.S.C. 
8259b). 
 
___ (37) (i) 52.223-16, IEEE 1680 Standard for the Environmental Assessment of Personal 
Computer Products (Dec 2007) (E.O. 13423). 
 
___ (ii) Alternate I (Dec 2007) of 52.223-16. 
 
___ (38) 52.223-18, Encouraging Contractor Policies to Ban Text Messaging while Driving (Aug 
2011). 
 
___ (39) 52.225-1, Buy American Act--Supplies (Feb 2009) (41 U.S.C. 10a-10d). 
 
___ (40) (i) 52.225-3, Buy American Act--Free Trade Agreements--Israeli Trade Act (Mar 2012) 
(41 U.S.C. chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19 U.S.C. 3805 note, 19 
U.S.C. 4001 note, Pub. L. 103-182, Pub. L. 108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 
109-283, 110-138 and Pub. L. 112-41). 
 
___ (ii) Alternate I (Mar 2012) of 52.225-3. 
 
___ (iii) Alternate II (Mar 2012) of 52.225-3. 
 
___ (iv) Alternate III (Mar 2012) of 52.225-3. 
 
___ (41) 52.225-5, Trade Agreements (Mar 2012) (19 U.S.C. 2501, et seq., 19 U.S.C. 3301 
note). 
 
___ (42) 52.225-13, Restrictions on Certain Foreign Purchases (Jun 2008) (E.O.’s, 
proclamations, and statutes administered by the Office of Foreign Assets Control of the 
Department of the Treasury). 
 
___ (43) 52.226-4, Notice of Disaster or Emergency Area Set-Aside (Nov 2007) (42 U.S.C. 
5150). 
 
___ (44) 52.226-5, Restrictions on Subcontracting Outside Disaster or Emergency Area (Nov 
2007) (42 U.S.C. 5150). 
 
___ (45) 52.232-29, Terms for Financing of Purchases of Commercial Items (Feb 2002) (41 
U.S.C. 255(f), 10 U.S.C. 2307(f)). 
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___ (46) 52.232-30, Installment Payments for Commercial Items (Oct 1995) (41 U.S.C. 255(f), 
10 U.S.C. 2307(f)). 
 
___ (47) 52.232-33, Payment by Electronic Funds Transfer—Central Contractor Registration 
(Oct. 2003) (31 U.S.C. 3332). 
 
___ (48) 52.232-34, Payment by Electronic Funds Transfer—Other Than Central Contractor 
Registration (May 1999) (31 U.S.C. 3332). 
 
___ (49) 52.232-36, Payment by Third Party (Feb 2010) (31 U.S.C. 3332). 
 
___ (50) 52.239-1, Privacy or Security Safeguards (Aug 1996) (5 U.S.C. 552a). 
 
___ (51) (i) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (Feb 
2006) (46 U.S.C. Appx 1241(b) and 10 U.S.C. 2631). 
 
___ (ii) Alternate I (Apr 2003) of 52.247-64. 
 
(c) The Contractor shall comply with the FAR clauses in this paragraph (c), applicable to 
commercial services, that the Contracting Officer has indicated as being incorporated in this 
contract by reference to implement provisions of law or executive orders applicable to 
acquisitions of commercial items: 
 
[Contracting Officer check as appropriate.] 
 
___ (1) 52.222-41, Service Contract Act of 1965 (Nov 2007) (41 U.S.C. 351, et seq.). 
 
___ (2) 52.222-42, Statement of Equivalent Rates for Federal Hires (May 1989) (29 U.S.C. 206 
and 41 U.S.C. 351, et seq.). 
 
___ (3) 52.222-43, Fair Labor Standards Act and Service Contract Act -- Price Adjustment 
(Multiple Year and Option Contracts) (Sep 2009) (29 U.S.C.206 and 41 U.S.C. 351, et seq.). 
 
___ (4) 52.222-44, Fair Labor Standards Act and Service Contract Act -- Price Adjustment (Sep 
2009) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.). 
 
___ (5) 52.222-51, Exemption from Application of the Service Contract Act to Contracts for 
Maintenance, Calibration, or Repair of Certain Equipment--Requirements (Nov 2007) (41 U.S.C. 
351, et seq.). 
 
___ (6) 52.222-53, Exemption from Application of the Service Contract Act to Contracts for 
Certain Services--Requirements (Feb 2009) (41 U.S.C. 351, et seq.). 
 
___ (7) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations. (Mar 2009) 
(Pub. L. 110-247). 
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___ (8) 52.237-11, Accepting and Dispensing of $1 Coin (Sep 2008) (31 U.S.C. 5112(p)(1)). 
 
(d) Comptroller General Examination of Record The Contractor shall comply with the provisions 
of this paragraph (d) if this contract was awarded using other than sealed bid, is in excess of the 
simplified acquisition threshold, and does not contain the clause at 52.215-2, Audit and Records 
-- Negotiation. 
 
(1) The Comptroller General of the United States, or an authorized representative of the 
Comptroller General, shall have access to and right to examine any of the Contractor’s directly 
pertinent records involving transactions related to this contract. 
 
(2) The Contractor shall make available at its offices at all reasonable times the records, 
materials, and other evidence for examination, audit, or reproduction, until 3 years after final 
payment under this contract or for any shorter period specified in FAR Subpart 4.7, Contractor 
Records Retention, of the other clauses of this contract. If this contract is completely or partially 
terminated, the records relating to the work terminated shall be made available for 3 years after 
any resulting final termination settlement. Records relating to appeals under the disputes clause 
or to litigation or the settlement of claims arising under or relating to this contract shall be made 
available until such appeals, litigation, or claims are finally resolved. 
 
(3) As used in this clause, records include books, documents, accounting procedures and 
practices, and other data, regardless of type and regardless of form. This does not require the 
Contractor to create or maintain any record that the Contractor does not maintain in the ordinary 
course of business or pursuant to a provision of law. 
 
(e)  
 
(1) Notwithstanding the requirements of the clauses in paragraphs (a), (b), (c) and (d) of this 
clause, the Contractor is not required to flow down any FAR clause, other than those in this 
paragraph (e)(1) in a subcontract for commercial items. Unless otherwise indicated below, the 
extent of the flow down shall be as required by the clause— 
 
(i) 52.203-13, Contractor Code of Business Ethics and Conduct (Apr 2010) (Pub. L. 110-252, 
Title VI, Chapter 1 (41 U.S.C. 251 note)). 
 
(ii) 52.219-8, Utilization of Small Business Concerns (Dec 2010) (15 U.S.C. 637(d)(2) and (3)), 
in all subcontracts that offer further subcontracting opportunities. If the subcontract (except 
subcontracts to small business concerns) exceeds $650,000 ($1.5 million for construction of any 
public facility), the subcontractor must include 52.219-8 in lower tier subcontracts that offer 
subcontracting opportunities. 
 
(iii) [Reserved] 
 
(iv) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246). 
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(v) 52.222-35, Equal Opportunity for Veterans (Sep 2010) (38 U.S.C. 4212). 
 
(vi) 52.222-36, Affirmative Action for Workers with Disabilities (Oct 2010) (29 U.S.C. 793). 
 
(vii) 52.222-40, Notification of Employee Rights Under the National Labor Relations Act (Dec 
2010) (E.O. 13496). Flow down required in accordance with paragraph (f) of FAR clause 
52.222-40. 
 
(viii) 52.222-41, Service Contract Act of 1965, (Nov 2007), (41 U.S.C. 351, et seq.) 
 
(ix) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 7104(g)). 
 
___ Alternate I (Aug 2007) of 52.222-50 (22 U.S.C. 7104(g)). 
 
(x) 52.222-51, Exemption from Application of the Service Contract Act to Contracts for 
Maintenance, Calibration, or Repair of Certain Equipment--Requirements (Nov 2007) (41 U.S.C. 
351, et seq.) 
 
(xi) 52.222-53, Exemption from Application of the Service Contract Act to Contracts for Certain 
Services--Requirements (Feb 2009) (41 U.S.C. 351, et seq.) 
 
(xii) 52.222-54, Employment Eligibility Verification (Jan 2009). 
 
(xiii) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations. (Mar 2009) (Pub. 
L. 110-247). Flow down required in accordance with paragraph (e) of FAR clause 52.226-6. 
 
(xiv) 52.247-64, Preference for Privately-Owned U.S. Flag Commercial Vessels (Feb 2006) (46 
U.S.C. Appx 1241(b) and 10 U.S.C. 2631). Flow down required in accordance with paragraph 
(d) of FAR clause 52.247-64. 
 
(2) While not required, the contractor may include in its subcontracts for commercial items a 
minimal number of additional clauses necessary to satisfy its contractual obligations. 
 
(End of Clause) 
 
Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(i), delete paragraph (d) from the basic 
clause, redesignate paragraph (e) as paragraph (d), and revise the reference to “paragraphs (a), 
(b), (c), or (d) of this clause” in the redesignated paragraph (d) to read “paragraphs (a), (b), and 
(c) of this clause”. 
 
Alternate II (Dec 2010). As prescribed in 12.301(b)(4)(ii), substitute the following paragraphs 
(d)(1) and (e)(1) for paragraphs (d)(1) and (e)(1) of the basic clause as follows: 
 
(d) 
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(1) The Comptroller General of the United States, an appropriate Inspector General appointed 
under section 3 or 8G of the Inspector General Act of 1978 (5 U.S.C. App.), or an authorized 
representative of either of the foregoing officials shall have access to and right to— 
 
(i) Examine any of the Contractor’s or any subcontractors’ records that pertain to, and involve 
transactions relating to, this contract; and  
 
(ii) Interview any officer or employee regarding such transactions. 
 
(e) 
 
(1) Notwithstanding the requirements of the clauses in paragraphs (a), (b), and (c), of this clause, 
the Contractor is not required to flow down any FAR clause in a subcontract for commercial 
items, other than— 
 
(i) Paragraph (d) of this clause. This paragraph flows down to all subcontracts, except the 
authority of the Inspector General under paragraph (d)(1)(ii) does not flow down; and  
 
(ii) Those clauses listed in this paragraph (e)(1). Unless otherwise indicated below, the extent of 
the flow down shall be as required by the clause— 
 
(A) 52.203–13, Contractor Code of Business Ethics and Conduct (Apr 2010) (Pub. L. 110–252, 
Title VI, Chapter 1 (41 U.S.C. 251 note)).  
 
(B) 52.203-15, Whistleblower Protections Under the American Recovery and Reinvestment Act 
of 2009 (Jun 2010) (Section 1553 of Pub. L. 111-5). 
 
(C) 52.219–8, Utilization of Small Business Concerns (Dec 2010) (15 U.S.C. 637(d)(2) and (3)), 
in all subcontracts that offer further subcontracting opportunities. If the subcontract (except 
subcontracts to small business concerns) exceeds $650,000 ($1.5 million for construction of any 
public facility), the subcontractor must include 52.219–8 in lower tier subcontracts that offer 
subcontracting opportunities.  
 
(D) 52.222–26, Equal Opportunity (Mar 2007) (E.O. 11246). 
 
(E) 52.222–35, Equal Opportunity for Veterans (Sept 2010) (38 U.S.C. 4212).  
 
(F) 52.222–36, Affirmative Action for Workers with Disabilities (Oct 2010) (29 U.S.C. 793).  
 
(G) 52.222-40, Notification of Employee Rights Under the National Labor Relations Act (Dec 
2010) (E.O. 13496). Flow down required in accordance with paragraph (f) of FAR clause 
52.222-40. 
 
(H) 52.222–41, Service Contract Act of 1965 (Nov 2007) (41 U.S.C. 351, et seq.). 
 
(I) 52.222–50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 7104(g)). 
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(J) 52.222–51, Exemption from Application of the Service Contract Act to Contracts for 
Maintenance, Calibration, or Repair of Certain Equipment-Requirements (Nov 2007) (41 U.S.C. 
351, et seq.). 
 
(K) 52.222–53, Exemption from Application of the Service Contract Act to Contracts for Certain 
Services--Requirements (Feb 2009) (41 U.S.C. 351, et seq.). 
 
(L) 52.222–54, Employment Eligibility Verification (Jan 2009). 
 
(M) 52.226–6, Promoting Excess Food Donation to Nonprofit Organizations. (Mar 2009) (Pub. 
L. 110–247). Flow down required in accordance with paragraph (e) of FAR clause 52.226–6. 
 
(N) 52.247–64, Preference for Privately Owned U.S.-Flag Commercial Vessels (Feb 2006) (46 
U.S.C. Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in accordance with paragraph 
(d) of FAR clause 52.247–64. 
 
[Class Deviation- 2009-O0005, Commercial Item Omnibus Clauses for Acquisitions Using the 
Standard Procurement System. This clause deviation is effective on May 1, 2009, and remains in 
effect until April 30, 2014, or until otherwise rescinded.  
 
FAR 52.212-5 CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT 
STATUTES OR EXECUTIVE ORDERS--COMMERCIAL ITEMS (Mar 2012) 
(DEVIATION) 
 
(a) Comptroller General Examination of Record. The Contractor shall comply with the 
provisions of this paragraph (a) if this contract was awarded using other than sealed bid, is in 
excess of the simplified acquisition threshold, and does not contain the clause at 52.215-2, Audit 
and Records -- Negotiation. 
 

(1) The Comptroller General of the United States, or an authorized representative of the 
Comptroller General, shall have access to and right to examine any of the Contractor’s 
directly pertinent records involving transactions related to this contract. 

 
(2) The Contractor shall make available at its offices at all reasonable times the records, 
materials, and other evidence for examination, audit, or reproduction, until 3 years after 
final payment under this contract or for any shorter period specified in FAR Subpart 4.7, 
Contractor Records Retention, of the other clauses of this contract. If this contract is 
completely or partially terminated, the records relating to the work terminated shall be 
made available for 3 years after any resulting final termination settlement. Records 
relating to appeals under the disputes clause or to litigation or the settlement of claims 
arising under or relating to this contract shall be made available until such appeals, 
litigation, or claims are finally resolved. 

 
(3) As used in this clause, records include books, documents, accounting procedures and 
practices, and other data, regardless of type and regardless of form. This does not require 
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the Contractor to create or maintain any record that the Contractor does not maintain in 
the ordinary course of business or pursuant to a provision of law. 

 
(b)  

 
(1) Notwithstanding the requirements of any other clause in this contract, the Contractor 
is not required to flow down any FAR clause, other than those in this paragraph (b)(1) in 
a subcontract for commercial items. Unless otherwise indicated below, the extent of the 
flow down shall be as required by the clause— 

 
(i) 52.203-13, Contractor Code of Business Ethics and Conduct (Apr 2010) (Pub. 
L. 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note)). 

 
(iii) 52.219-8, Utilization of Small Business Concerns (Dec 2010) (15 U.S.C. 
637(d)(2) and (3)), in all subcontracts that offer further subcontracting 
opportunities. If the subcontract (except subcontracts to small business concerns) 
exceeds $650,000 ($1.5 million for construction of any public facility), the 
subcontractor must include 52.219-8 in lower tier subcontracts that offer 
subcontracting opportunities  

 
(iv) [Reserved] 

 
(iv) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246). 

 
(v) 52.222-35, Equal Opportunity for Veterans (Sep 2010) (38 U.S.C. 4212). 

 
(vi) 52.222-36, Affirmative Action for Workers with Disabilities (Oct 2010) (29 
U.S.C. 793). 

 
(vii) 52.222-40, Notification of Employee Rights Under the National Labor 
Relations Act (Dec 2010) (E.O. 13496). Flow down required in accordance with 
paragraph (f) of FAR clause 52.222-40. 

 
(viii) 52.222-41, Service Contract Act of 1965, (Nov 2007), (41 U.S.C. 351, et 
seq.) 

 
(ix) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 
7104(g)). 

 
___ Alternate I (Aug 2007) of 52.222-50 (22 U.S.C. 7104(g)). 

 
(x) 52.222-51, Exemption from Application of the Service Contract Act to 
Contracts for Maintenance, Calibration, or Repair of Certain Equipment--
Requirements (Nov 2007) (41 U.S.C. 351, et seq.). 
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(xi) 52.222-53, Exemption from Application of the Service Contract Act to 
Contracts for Certain Services--Requirements (Feb 2009) (41 U.S.C. 351, et seq.) 

 
(xii) 52.222-54, Employment Eligibility Verification (Jan 2009). 

 
(xiii) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations. 
(Mar 2009) (Pub. L. 110-247). Flow down required in accordance with paragraph 
(e) of FAR clause 52.226-6. 

 
(xiv) 52.247-64, Preference for Privately-Owned U.S.- Flag Commercial Vessels 
(Feb 2006) (46 U.S.C. Appx 1241(b) and 10 U.S.C. 2631). Flow down required in 
accordance with paragraph (d) of FAR clause 52.247-64. 

 
(2) While not required, the contractor may include in its subcontracts for commercial items a 
minimal number of additional clauses necessary to satisfy its contractual obligations. 
 
(End of Clause) 
 
Alternate I (Feb 2000) (Deviation). As prescribed in 12.301(b)(4), delete paragraph (a) from the 
basic clause, redesignate paragraph (b)(1) as paragraph (a), and redesignate paragraphs (b)(1)(i) 
through (b)(1)(xiv) as paragraphs (a)(1) through (a)(14) and redesignate paragraph (b)(2) as 
paragraph (b). 
 
Alternate II (Dec 2010) (Deviation). As prescribed in 12.301(b)(4)(ii), substitute the following 
paragraphs (a)(1) and (b)(1) for paragraphs (a)(1) and (b)(1) of the basic clause as follows: 
 
(a) 
 
(1) The Comptroller General of the United States, an appropriate Inspector General appointed 
under section 3 or 8G of the Inspector General Act of 1978 (5 U.S.C. App.), or an authorized 
representative of either of the foregoing officials shall have access to and right to— 
 
(i) Examine any of the Contractor’s or any subcontractors’ records that pertain to, and involve 
transactions relating to, this contract; and  
 
(ii) Interview any officer or employee regarding such transactions. 
 
(b) 
 
(1) Notwithstanding the requirement of any other clause in this contract, the Contractor is not 
required to flow down any FAR clause in a subcontract for commercial items, other than— 
 
(i) Paragraph (a) of this clause. This paragraph flows down to all subcontracts, except the 
authority of the Inspector General under paragraph (a)(1)(ii) does not flow down; and  
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(ii) Those clauses listed in this paragraph (b)(1). Unless otherwise indicated below, the extent of 
the flow down shall be as required by the clause— 
 
(A) 52.203-13, Contractor Code of Business Ethics and Conduct (Apr 2010) (Pub. L. 110-252, 
Title VI, Chapter1 (41 U.S.C. 251 note)). 
 
(B) 52.203-15, Whistleblower Protections Under the American Recovery and Reinvestment Act 
of 2009 (Jun 2010) (Section 1553 of Pub. L. 111-5). 
 
(C) 52.219-8, Utilization of Small Business Concerns (Dec 2010) (15 U.S.C. 637(d)(2) and (3)), 
in all subcontracts that offer further subcontracting opportunities. If the subcontract (except 
subcontracts to small business concerns) exceeds $650,000 ($1.5 million for construction of any 
public facility), the subcontractor must include 52.219–8 in lower tier subcontracts that offer 
subcontracting opportunities. 
 
(D) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246). 
 
(E) 52.222-35, Equal Opportunity for Veterans (Sep 2010) (38 U.S.C. 4212). 
 
(F) 52.222-36, Affirmative Action for Workers with Disabilities (Oct 2010) (29 U.S.C. 793). 
 
(G) 52.222-40, Notification of Employee Rights Under the National Labor Relations Act (Dec 
2010) (E.O. 13496). Flow down required in accordance with paragraph (f) of FAR clause 
52.222-40. 
 
(H) 52.222-41, Service Contract Act of 1965 (Nov 2007) (41 U.S.C. 351, et seq.). 
 
(I) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 7104(g)). 
 
(J) 52.222-51, Exemption from Application of the Service Contract Act to Contracts for 
Maintenance, Calibration, of Repair of Certain Equipment-Requirements (Nov 2007) (41 U.S.C. 
351, et seq.). 
 
(K) 52.222-53, Exemption from Application of the Service Contract Act to Contracts for Certain 
Services-Requirements (Feb 2009) (41 U.S.C. 351, et seq.). 
 
(L) 52.222-54, Employment Eligibility Verification (Jan 2009). 
 
(M) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations. (Mar 2009) (Pub. 
L. 110-247). Flow down required in accordance with paragraph (e) of FAR clause 52.226-6. 
 
(N) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (Feb 2006) (46 
U.S.C. Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in accordance with paragraph 
(d) of FAR clause 52.247-64. 
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Remove DFARS Clause 252.212-7001 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial 
Items. (Oct 2011) from page 37 of the solicitation and replace with the following: 

Replace with DFARS Clause 252.212-7001 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial 
Items. (Mar 2012) 

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES 
OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF 

COMMERCIAL ITEMS (MAR 2012) 
 

(a) The Contractor agrees to comply with the following Federal Acquisition Regulation (FAR) 
clause which, if checked, is included in this contract by reference to implement a provision of 
law applicable to acquisitions of commercial items or components. 
 
__X__ 52.203-3, Gratuities (APR 1984) (10 U.S.C. 2207). 
 
(b) The Contractor agrees to comply with any clause that is checked on the following list of 
Defense FAR Supplement clauses which, if checked, is included in this contract by reference to 
implement provisions of law or Executive orders applicable to acquisitions of commercial items 
or components. 
 
(1) ____ 252.203-7000, Requirements Relating to Compensation of Former DoD  
 
Officials (SEP 2011) (Section 847 of Pub. L. 110-181). 
 
(2) _____252.203-7003, Agency Office of the Inspector General (SEP 2010)(section 6101 of 
Pub. L. 110-252, 41 U.S.C. 3509). 
 
(3) ____ 252.205-7000, Provision of Information to Cooperative Agreement 
 
Holders (DEC 1991) (10 U.S.C. 2416). 
 
(4) ____ 252.219-7003, Small Business Subcontracting Plan (DoD Contracts) 
 
(SEP 2011) (15 U.S.C. 637). 
 
(5) ____ 252.219-7004, Small Business Subcontracting Plan (Test Program) 
 
(JAN 2011) (15 U.S.C. 637 note). 
 
(6)(i) ____ 252.225-7001, Buy American Act and Balance of Payments Program 
 
(OCT 2011) (41 U.S.C. chapter 83, E.O. 10582). 
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(ii) ____Alternate I (OCT 2011) of 252.225-7001. 
 
(7) ____ 252.225-7008,  
Restriction on Acquisition of Specialty Metals (JUL 2009)(10 U.S.C. 2533b). 
 
(8) ____ 252.225-7009,  
Restriction on Acquisition of Certain Articles ContainingSpecialty Metals (JAN 2011) (10 
U.S.C. 2533b). 
 
(9) __X__ 252.225-7012,  
Preference for Certain Domestic Commodities (JUN 2010) (10 U.S.C. 2533a). 
 
(10) ____ 252.225-7015, Restriction on Acquisition of Hand or Measuring Tools 
 
(JUN 2005) (10 U.S.C. 2533a). 
 
(11) ____ 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings (JUN 2011) 
(Section 8065 of Pub. L. 107-117 and the same restriction in subsequent DoD appropriations 
acts). 
 
(12) _____252.225-7017, Photovoltaic Devices (MAR 2012) (Section 846 of Pub.  
 
L. 111-383). 
 
(13)(i) ____ 252.225-7021, Trade Agreements (JAN 2012) (19 U.S.C. 2501-2518 
 
and 19 U.S.C. 3301 note). 
 
(ii) ____ Alternate I (OCT 2011) of 252.225-7021. 
 
(iii) ____Alternate II (OCT 2011) of 252.225-7021. 
 
(14) ____ 252.225-7027, Restriction on Contingent Fees for Foreign Military 
 
Sales (APR 2003) (22 U.S.C. 2779). 
 
(15) ____ 252.225-7028, Exclusionary Policies and Practices of Foreign  
 
Governments (APR 2003) (22 U.S.C. 2755). 
 
(16)(i) ____ 252.225-7036, Buy American Act—Free Trade Agreements— 
 
Balance of Payments Program (OCT 2011) (41 U.S.C. chapter 83 and 19 U.S.C. 3301 
 
note).  
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(ii)___ Alternate I (OCT 2011) of 252.225-7036. 
 
(iii) ___ Alternate II (OCT 2011) of 252.225-7036. 
 
(iv) ___ Alternate III (OCT 2011) of 252.225-7036. 
 
(17) ____ 252.225-7038, Restriction on Acquisition of Air Circuit Breakers (JUN 
 
2005) (10 U.S.C. 2534(a)(3)). 
 
(18) ____ 252.225-7039, Contractors Performing Private Security Functions  
 
(AUG 2011) (Section 862 of Pub. L. 110-181, as amended by section 853 of Pub. L. 110-417 
and sections 831 and 832 of Pub. L. 111-383). 
 
(19) ____ 252.226-7001, Utilization of Indian Organizations, Indian-Owned 
 
Economic Enterprises, and Native Hawaiian Small Business Concerns (SEP 2004)  
 
(Section 8021 of Pub. L. 107-248 and similar sections in subsequent DoD appropriations acts). 
 
(20) ____ 252.227-7013, Rights in Technical Data—Noncommercial Items (FEB  
 
2012), if applicable (see 227.7103-6(a)). 
 
(21) ____ 252.227-7015, Technical Data—Commercial Items (DEC 2011)  
 
(10 U.S.C. 2320). 
 
(22) ____ 252.227-7037, Validation of Restrictive Markings on Technical Data 
 
(SEP 2011), if applicable (see 227.7102-4(c). 
 
(23) ____ 252.232-7003, Electronic Submission of Payment Requests and  
 
Receiving Reports (MAR 2008) (10 U.S.C. 2227). 
 
(24) ____ 252.237-7010, Prohibition on Interrogation of Detainees by Contractor 
 
Personnel (NOV 2010) (Section 1038 of Pub. L. 111-84) 
 
(25) ____ 252.237-7019, Training for Contractor Personnel Interacting with  
 
Detainees (SEP 2006) (Section 1092 of Pub. L. 108-375). 
 
(26) ____ 252.243-7002, Requests for Equitable Adjustment (MAR 1998) (10  
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U.S.C. 2410). 
 
(27) ____252.246-7004, Safety of Facilities, Infrastructure, and Equipment 
 
For Military Operations (OCT 2010) (Section 807 of Pub. L. 111-84). 
 
(28) ____ 252.247-7003, Pass-Through of Motor Carrier Fuel Surcharge  
 
Adjustment to the Cost Bearer (SEP 2010) (Section 884 of Pub. L. 110-417). 
 
(29)(i) ____ 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10 
 
U.S.C. 2631).  
 
(ii) ____ Alternate I (MAR 2000) of 252.247-7023.  
 
(iii) ____ Alternate II (MAR 2000) of 252.247-7023.  
 
(iv) ____ Alternate III (MAY 2002) of 252.247-7023. 
 
(30) ____ 252.247-7024, Notification of Transportation of Supplies by Sea (MAR 
 
2000) (10 U.S.C. 2631). 
 
(31) ____ 252.247-7027, Riding Gang Member Requirements (OCT 2011)  
 
(Section 3504 of Pub. L. 110-417). 
 
(c) In addition to the clauses listed in paragraph (e) of the Contract Terms and Conditions 
Required to Implement Statutes or Executive Orders—Commercial Items clause of this contract 
(FAR 52.212-5), the Contractor shall include the terms of the following clauses, if applicable, in 
subcontracts for commercial items or commercial components, awarded at any tier under this 
contract: 
 
(1) 252.225-7039, Contractors Performing Private Security Functions (AUG 2011) (Section 862 
of Pub. L. 110-181, as amended by section 853 of Pub. L. 110-417 and sections 831 and 832 of 
Pub. L. 111-383). 
 
(2) 252.227-7013, Rights in Technical Data—Noncommercial Items (FEB 2012), if applicable 
(see 227.7103-6(a)). 
 
(3) 252.227-7015, Technical Data—Commercial Items (DEC 2011), if applicable (see 227.7102-
4(a)). 
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(4) 252.227-7037, Validation of Restrictive Markings on Technical Data (SEP 2011), if 
applicable (see 227.7102-4(c)). 
 
(5) 252.237-7010, Prohibition on Interrogation of Detainees by Contractor  
 
Personnel (NOV 2010) (Section 1038 of Pub. L. 111-84). 
 
(6) 252.237-7019, Training for Contractor Personnel Interacting with Detainees (SEP 2006) 
(Section 1092 of Pub. L. 108-375). 
 
(7) 252.247-7003, Pass-Through of Motor Carrier Fuel Surcharge Adjustment  
 
to the Cost Bearer (SEP 2010) (Section 884 of Pub. L. 110-417). 
 
(8) 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10 U.S.C 
 
2631). 
 
(9) 252.247-7024, Notification of Transportation of Supplies by Sea (MAR 2000)  
 
(10 U.S.C. 2631). 

Remove REBATES/DISCOUNTS AND PRICE-RELATED PROVISIONS from Page 11 
and 12 of the solicitation and replace with the following: 

Replace with REBATES/DISCOUNTS AND PRICE-RELATED PROVISIONS:   
 
REBATES/DISCOUNTS AND PRICE-RELATED PROVISIONS 
(a) The contractor shall employ prevailing commercial methods in the pursuit of discounts, 
rebates, allowances or other similar economic incentives or benefits, for the customers supported 
under this contract, throughout the period of performance. All NAPA discounts, food show 
discounts, early payment discounts (except as identified in paragraph (b) herein), and other 
discounts, rebates, allowances or other similar economic incentives or benefits received by the 
Contractor at any time during the period of performance shall be passed to the Government via a 
reduced catalog price. Instructions for identifying discounts, rebates, allowances or other similar 
economic incentives or benefits that shall be provided to the Government or retained by the 
contractor are set forth in the submission requirements in the Business Proposal/Pricing and in 
the Reports section of the Statement of Work. 
(b) The contractor may retain Early Payment discounts that meet the following conditions: 

(i) the Early Payment discount is an incentive to encourage payment earlier than the 
normal payment due date; 
(ii) the Early Payment discount is consistent with commercial practice; 
(iii) the Early Payment discount is routinely given by the manufacturer/growers to 
customers other than the Prime Vendor/Contractor at the same discount rate and under 
the same conditions as provided to the Prime Vendor/Contractor; 
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(iv) the Early Payment discount is not established, requested, or negotiated for the 
purpose of avoiding giving DLA Troop Support a lower cost or a rebate or in exchange 
for a higher invoice price; 
(v) the Early Payment discount is no more than 2 percent of the manufacturer/grower’s 
invoice and the early payment is required within 10 days to obtain the discount; and 
(vi) the contractor actually made the required payment within the time period required to 
receive the discount. 

(c) Upon request the contractor shall provide to the Government any invoices, quotes, or 
agreements relevant to the delivered price component for existing catalog items, for any new 
items being added to the catalog, and for requested price changes to existing catalog items. The 
contractor must include detailed payment terms on each invoice or quote used to substantiate 
delivered price, including any applicable discounts or rebates. If there are no payment terms 
associated with the document, the contractor must annotate it with “No payment terms.” 
(d) The government may require the contractor to submit invoices and other documentation from 
all subcontractor tiers or any supplier or person in the delivered price supply chain, to 
substantiate all discounts, rebates, allowances or other similar economic incentives or benefits. If 
the Contracting Officer determines, after reviewing an invoice or other documentation, that a 
discount, rebate, allowance or other similar economic incentive or benefit should have been 
passed on to the Government, or if price verifications reveal any instance of overpricing or 
underpricing, the Government shall be entitled to a prospective delivered price reduction and a 
retroactive refund for the amount of the overcharges or discounts, rebates, allowances or other 
similar economic incentives or benefits, including interest and the contractor shall be entitled to a 
credit for any undercharges. The Contracting Officer, or authorized representative, shall have the 
right to examine and audit all the Contractor's records relevant to the existence of discounts, 
rebates, allowances or other similar economic incentives or benefits, and commercial customer 
delivered prices. Failure to exercise this right shall not constitute a defense or alter the 
Government’s entitlement to any other remedies by contract or by law. 
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